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INTRODUCTION  
Youth crime has steadily decreased in recent years,

1

 including in Texas.

2

  Even so, and even as detention numbers fall 

for substance-related offenses, detention has actually increased for all other offenses.

3

  

 

The most restrictive placement for a youth offender in the juvenile system is the Texas Juvenile Justice Department, 

which is designed to incarcerate the most serious and/or chronic youth offenders. Due to the tenacious work of youth 

advocates, Texas is among a handful of states who have ended commitment to secure juvenile facilities for low-level or 

nonviolent offenses.

4

 Early incarceration can be harmful to child development and can sometimes lead to adult 

incarceration.

5

 Research has repeatedly proven that intensive habilitation/rehabilitation and treatment in a youth’s 

home or community not only yields lower rates of recidivism, but also is less costly than incarceration of youth in large 

correctional institutions.

6

 Thus, it will be ideal if the players in the system as well as advocates for reform continue to 

identify and develop even more alternatives to TJJD for eligible youths.   

 

The plight of children in the youth justice system is further exacerbated by the fact that many indigent youth offenders 

in Texas have been poorly represented in court by their attorneys. Excessive caseloads and limited budgets have 

prevented many appointed attorneys from conducting basic functions such as pretrial investigations, witness 

interviews, and requests of mental health and/or educational reviews in order to adequately prepare for trial or 

otherwise dispose of cases.

7

 Some attorneys succumb to pressure to quickly plead clients guilty, or readily agree to 

guilty pleas for their clients thinking that “it’s just juvy court.” Minority youth are disproportionately affected by these 

problems since youth of color are over-represented among indigent youth in Texas’s criminal justice system.  

 

Moreover, the judicial system often does not effectively assess mental health problems and identify treatment needs for 

youth offenders.

8

 This situation is particularly troubling considering that over a third of the children adjudicated to the 

Texas Juvenile Justice Department have been diagnosed with serious emotional disturbance,

9

 which often stems from 

                                                             

 

1   National Center for Juvenile Justice, Juvenile Court Statistics (2016), https://www.ojjdp.gov/ojstatbb/njcda/pdf/jcs2016.pdf 
2   Juvenile Justice, Geography, Policy, Practice & Statistics, Texas Juvenile Justice (2017), http://www.jjgps.org/texas 
3   Supra note 1: “Between 2005 and 2016, the use of detention decreased for drug law violation cases (from 23% to 18%), while the 
use of detention increased for all other offenses. The use of detention increased from 31% to 33% for person offense cases, from 19% 
to 23% for property offense cases, and from 26% to 29% for public order offense cases” 
4  Prison Policy Initiative, Youth Confinement: The Whole Pie 2019, https://www.prisonpolicy.org/reports/youth2019.html 
5 Aizer, A., and J. J. Doyle, “Juvenile Incarceration, Human Capital, and Future Crime: Evidence from Randomly Assigned Judges” The 
Quarterly Journal of Economics 130, no. 2, 759–803 (Feb. 2015). 
6  See, e.g., RICHARD A. MENDEL, AMERICAN YOUTH POLICY FORUM, Less Cost, More Safety: Guiding Lights for 
Reform in Juvenile Justice 8-9, 21-27 (2001) <http://www.aypf.org/lesscost/index.html>. 
7  Office of Juvenile Justice and Delinquency Prevention, Indigent Defense for Juveniles (June 2018), 
https://www.ojjdp.gov/mpg/litreviews/Indigent-Defense-for-Juveniles.pdf 
8  J Appl Juv Justice Serv. 2018; 2018: 97–125 
9 Texas Juvenile Probation Commission, Overview of the Special Needs Diversionary Program 

 



 

 

 

an abusive and neglectful childhood.

10

 The overrepresentation of children with mental health disorders in the youth 

justice system is partly due to the lack of mental health care available to less privileged children of all races and 

ethnicities. Mike Griffiths, director of juvenile services for Dallas County, has pointed out what many have realized: “In 

Texas the only way adolescents get mental health care is if they’re arrested.”

11

 Nevertheless, the quality of mental health 

care in juvenile detention facilities has been strongly criticized for failing to adequately treat youth or provide enough 

aftercare.

12

 

 

This handbook is an attempt to summarize the most important aspects of juvenile law for a new practitioner, and to 

offer some additional ideas and strategies to any youth defense attorney. Our goal is to help improve representation of 

youth across the state. This is not a complete reference, and it should not be treated as one. We have tried to include 

references to useful books, cases, and statutes. This handbook is being written with reference to the laws as of January 

2020. Juvenile law changes fairly often, so please reference the statutes frequently.  

 

Texas is an extremely large state with 254 counties. Each of these counties varies in its practice. We have tried to get 

the input of lawyers, judges, probation officers, and other stakeholders in the juvenile system from across the state. You 

should investigate local practices and philosophies of the local judges, prosecutors, probation officers, and the 

community. If you have time, observe proceedings in the courts handling youth cases. This kind of research can help 

you in your proceedings and in securing the best disposition if the child is adjudicated.  

 

We hope this handbook will help attorneys effectively defend their clients in Texas’s youth justice system. Zealous 

advocacy can go a long way toward improving the opportunities for children in our criminal justice system. 

 

 

Ellen Marrus  

Director, Center for Children, Law, & Policy and Royce R. Till Professor of Law. 

                                                             

 

for Mentally Ill Juvenile Offenders (2010), https://www2.tjjd.texas.gov/publications/reports/RPTOTH201102.pdf 
10 Springer et al, The Long-term Health Outcomes of Childhood Abuse: An Overview and a Call to Action, J Gen Intern Med. 2003 Oct; 
18(10): 864–870. 
11 Wendy Grossman, Out of Mind, Out of Sight, DALLAS OBSERVER, November 8, 2001, http://www.dallasobserver.com/issues/2001-11-
08/feature.html/1/index.html>. 
12  Wendy Sawyer, Youth Confinement: The Whole Pie 2019, Prison Policy Initiative (Dec. 2019), 
https://www.prisonpolicy.org/reports/youth2019.html 



 

 

 

Top Ten things to Keep in Mind as You Represent a Youth Client 
1. Your client is the child, not the parents: You must let the parents/caregivers know from the beginning of 

the case that, even if they pay your fees, their child is your client. The importance of this was emphasized with the 

addition of Chapter 62 to the Texas Family Code. Since it is now clear that parents can be held in contempt for 

violations of court orders related to their child's probation, there is always a possible conflict between the parents 

and the children. This is a very difficult concept for most parents because they have been shuffled from probation 

to court, had to take time off from work, may have problems taking care of other children in the family, or have 

other crises to handle. Parents may be very angry with their child and may feel pressure to resolve the situation. Do 

not be surprised if the parents are hostile to you or are resistant to the notion that you represent only the child.  
 

2. Emphasize to your client and the family not to discuss the case with anyone: Warn your client and the 

family not to discuss the case with anyone other than you and to advise you if anyone tries to get them to discuss 

the case. Also, if you are fortunate enough to be appointed before the family goes to probation for an interview, 

warn parents not to express anger at the interview (and attend the interview if you can). Many a parent has made 

statements like “I can’t get him to obey me at all,” “he runs around and does what he wants,” or “some of his friends 

may smoke marijuana”--only to have these statements come back as “the youth is disobedient and disregards his 

parents and authority,” “parents suspect drug usage due to associates,” or worse. This can cause problems at the 

time of disposition and can seriously impact the youth.  
 

3. Juvenile court is not sandbox court: contrary to what many people think, juvenile law is not “easy law.” 

Juvenile court is not an arena meant for you to practice in before going into adult criminal law. It consists of a 

complex, multi-disciplinary set of rules and issues.

13 

If the case stays in juvenile court, your client can be sentenced 

to a maximum of 40 years of incarceration for the most serious offenses.  
 

4. Mitigate, mitigate, mitigate: Unfortunate childhood experiences inspiring compassion, without justifying or 

excusing the offense, can be powerful mitigation evidence. You must investigate your client’s background, 

including their familial situation, performance and behavior at school, socioeconomic status, medical health, and 

mental condition. You should try to determine if they have ever been abused or neglected. Moreover, you should 

estimate how family and friends have influenced their criminal behavior. A list of things to look for is included in 

Section VI(F).  
 

5. Make sure your client understands what is happening to them: Whereas children may seem to 

comprehend what is happening, they often misunderstand their rights and the outcomes of their cases. Remember 

                                                             

 

13 ROBERT O. DAWSON, TEXAS JUVENILE LAW 9TH EDITION, Texas Juvenile Justice Department (Aug. 2018) 



 

 

 

that some children pretend to understand things they do not because they do not want people to think they are 

“stupid.” It is your responsibility to take time to explain to your client what is happening to them, and verify they 

fully understand by having them repeat what you said in their own words. Avoid using legal jargon--break things 

down into concepts your client will understand. You may need to go through a similar process with the parents. 

Make sure your client and parents realize the seriousness of the offense and what will happen if they break the law 

again.  

 

6. Avoid confinement but, if necessary, get the best placement for your client: You should make a 

concerted effort to ensure that your client is not confined. If your client must be incarcerated, try to find a facility 

close to home. Research has shown that incarceration of youth often leads to adult institutionalization and that 

detained youth fare better when placed in their local communities.

14

 Youth who are not placed in a setting designed 

to meet their needs are at a greater risk of recidivism. It is your duty to conduct research in order to recommend 

the best placement for your client at disposition. But try to consider placement only if it is inevitable and the best 

legal option; remember, you are the attorney, not the guardian ad litem.  
 

7. Your client is a child: Child offenders are more and more frequently treated like adult criminals, although they 

are at widely different stages of human development. Extensive research demonstrates that adolescents develop 

gradually and unevenly, and that chronological age and physical maturity are unreliable indicators of 

development.

15 

In fact, recent MRI studies have revealed significant structural brain development well into puberty, 

enhancing our understanding of the extent of continuing development in teenage brains. Adolescence is a period 

of dramatic cognitive, emotional, physical, and social development. The average teenager can exhibit mature and 

independent behavior one minute and an instant later, behave in an emotionally childish and impulsive manner.

16

 

Youths have a different sense of time and their memory works differently than that of adults, so lawyers should try 

to be sensitive. Request shorter sessions in court and frequent breaks. Expect to resolve cases more quickly in 

juvenile court than in adult court. Delays can be detrimental to a child, to whom 30 days in detention can seem like 

a lifetime. Youths respond better when they are held accountable closer to the time of delinquent behavior. 

 

8. Build rapport with your client early: If your client does not communicate with you and relate what happened, 

you are not going to be able to properly represent him or her. Most youth are overwhelmed when they are brought 

into the system and may be in trouble with their parents. As a result, the youth will tend not to be very 

communicative. It is the job of the attorney to establish trust and open lines of communication as quickly as 

possible. If it is possible, meet your client and their family before going to court; if not, get out of the courtroom 

                                                             

 

14 Patrick McCarthy et al, The Future of Youth Justice: A Community-Based Alternative to the Youth Prison Model (Oct. 2016), 
https://www.aecf.org/m/resourcedoc/NIJ-The_Future_of_Youth_Justice-10.21.16.pdf 
15 Beyer, Marty Ph.D., KENTUCKY CHILDREN’S RIGHTS JOURNAL Vol. VII, No. 1 (Spring 1999). 
16 Id.  



 

 

 

and go somewhere private to discuss the situation with your client. To build rapport with the client, counsel should 

make use of any available personalizing touches. For example, in addition to asking the client’s name, counsel 

should ask the client’s nickname and, having learned the nickname, ask the client whether s/he would prefer 

counsel’s using the nickname or the client’s given name. Offering to do concrete things for the client (for example, 

if the client is in detention, offering to contact the client’s family) is a more credible demonstration of counsel’s 

willingness to work for the client than general self-touting professions of industriousness in the future. If the client 

evidences particular concern over the police officers’ seizure of the respondent’s cash or other personal property, 

counsel should promise to look into the situation and do whatever can be done to retrieve the property.

17 
 

9. Be zealous in your representation: You have an ethical obligation to zealously represent your client, which 

includes thoroughly investigating the offense and any special circumstances. Sometimes it includes representing 

the child’s legal interests even if it conflicts with what others think is the child’s best interests. If necessary, a 

guardian ad litem can be appointed to represent the child’s best interests.

18

 Counsel should avoid displaying any 

indication that the client is making a bad impression or is at fault for failing to answer counsel’s questions relevantly. 

Conversely, counsel wants to convey the sense that the client is doing well and is giving counsel helpful information. 

The client usually enters upon this meeting with certain preconceptions about lawyers that are far from favorable. 

These include the notions that lawyers are self-interested, uncaring, grasping, and untrustworthy. If the client is 

street-wise, s/he is also likely to hold the more specific belief that criminal defense lawyers only want to talk their 

clients into pleading guilty to save themselves the trouble of trying cases. Counsel should attempt to rectify, or at 

least alleviate, these preconceptions by showing genuine concern for the client as an individual human being – not 

just another faceless client in a parade of stereotyped clients – and by showing a willingness to work on the client’s 

behalf.

19

 

 

10. Be optimistic, patient, and perseverant: You should never believe that your client is a “hopeless child” or an 

“inherently bad kid,” regardless of the gravity of their offense and/or youth record. Children can grow into positive-

minded, productive, and law-abiding adults. Be patient with your client even if they have a negative attitude. You 

should persevere and try to understand him or her. Don’t give up on your client. A big part of their future depends 

on you.  

                                                             

 

17 Randy Hertz, Martin Guggenheim, & Anthony G. Amsterdam, The Client Interview. NJDC Trial Manual for Def. Att’y in Juv. Delinq. 
Cases 5, 125 (2019), https://njdc.info/wp-content/uploads/2019/Chap-5-Client-Interview-2019-edition.pdf. 

18 It is allowable for the attorney also to serve as guardian ad litem however, this can lead to conflicts of interest and is unadvisable as it 
can also lead to confusion for the child client. 
19 Id. at 124. 



 

 

 

The Fair Defense Act and Its Implication for Youth Offenders 
Two decades ago, Texas Appleseed report on the youth justice system in Texas, Selling Justice Short: Juvenile Indigent 

Defense in Texas, outlined major areas of weakness, including limited attorney-client contact, pressure to plead, and 

insufficient compensation to attorneys to conduct investigation and other supplemental case work.   In response, during 

the Texas 77th Legislative session, lawmakers focused on problems in the juvenile and adult indigent defense systems 

and passed the Texas Fair Defense Act, comprehensive legislation that has been described as the most important 

indigent defense reform in the country in the last quarter century. The law requires prompt appointment of counsel to 

all indigent defendants and youth; qualification standards for attorney for each level of offense; a fair, neutral, and non-

discriminatory method of appointing counsel; consistent standards for indigence within counties; reasonable fee 

schedules taking into account overhead costs of attorneys; appropriate provisions for experts and investigators; and 

minimum standards for attorneys in capital cases. The legislature also appropriated almost $20 million in grant funds 

for the biennium to supplement county spending, the first such infusion from the state.  

 

The Fair Defense Act

20

 requires that each county’s juvenile board adopt a plan for the appointment of counsel to youth 

whose families are unable to afford counsel and sets out basic guidelines for the appointment process. The law also 

requires qualification standards and a fee schedule that addresses juvenile appointments. In addition, it requires that 

you make every reasonable effort to contact your client by the end of the first working day after the date on which you 

were appointed, and interview your client as soon as practicable after you have been appointed.  

 

The advent of the Fair Defense Act should mean that your county is moving toward a fair system of appointments to 

qualified attorneys and that your fees are reasonable. It should mean that the process for getting experts and 

investigators paid for in your appointed cases has improved. It should mean that only qualified attorneys are appointed 

in youth cases, and that there are qualification requirements for various levels of youth appointments. If your county is 

not improving on some of these fronts, you might want to contact the juvenile board and other local officials, or the 

statewide Task Force on Indigent Defense, to determine the impediments to improvement. Efforts by local groups and 

individuals to keep county officials on track will help speed the rate of progress across the state.  

                                                             

 

20 Each county has a corresponding Fair Defense Plan addressing the implementation of the Fair Defense Act.  See e.g. 
http://www.ccl.hctx.net/attorneys/FDA.htm; https://www.traviscountytx.gov/images/courts/Docs/fair_defense.pdf; 
https://www.fairdefense.org/  



 

 

 

The Investigation 

The Interview 

An attorney should generally conduct an initial client interview well before any court hearing. If your client is in 

detention, you will first need to focus on detention issues and remind your client to avoid making statements to the 

authorities or other detainees. But you should know that your client’s statements made during a detention hearing are 

inadmissible during an adjudication hearing, so you may want to make some admissions regarding areas important to 

detention, for example admitting to recent drug use to prevent drug testing. You need to do a separate full-scale 

interview after the detention hearing to discuss the case and other issues.

 

 When arranging an interview, ask parents to 

bring any documents relating to the case, including petitions, school records, birth certificates, and any records of 

mental or physical illnesses. Try to find out what the offense is and any offense history beforehand so you can advise 

the family as to the likely range of punishment in the case.  

 

Keep in mind that your client is not an adult. They lack the emotional maturity of an adult and understand “legalese” 

even less than an adult. It is very important to try to ascertain whether your client understands what you are telling him 

or her. One approach is to ask your client to explain in their own words what you have told him/her to make sure they 

are comprehending (and paying attention). At first, ask your client to explain what happened and do not interrupt no 

matter how confused you get. Ask questions once your client finishes. This helps in not letting your client forget things 

they were planning to tell you.  

 

During your initial interview, you should try to find out everything you can about your client’s life, and any problems 

in it. You need to know what is going on at school and at home, who they hang out with, where they live and what the 

community is like, what kind of prior trouble your client may have been in, and any problems, physical or mental, that 

may affect their behavior. These may include mental health illnesses, developmental disabilities, physical illness or 

disability, abuse in the home, and many other issues.  (See  Clients with Mental Health Disorders) You will need to work 

on establishing trust and rapport with your client, who may be upset and confused and may not trust strangers, 

grownups, and lawyers. Be patient and appreciative of the information the client shares and try to explain why you need 

to know so much information that may not seem relevant to the child. A complete explanation of the attorney-client 

relationship and privilege are essential, and this can help underscore the reasons your client should not talk to others 

about the case. Make sure your client understands that the privilege means you will not tell parents, probation officers, 

judges, or anyone else anything the client tells you, with a few minor exceptions. At the outset, alert your client that you 



 

 

 

are required to tell the court should they mention anything about child abuse or a future violent crime.

21

 TFC § 

261.101(c).  

 

Use layman’s terms and age-appropriate vocabulary, especially if your client will testify in court. You should also make 

a point of explaining the following terms to your client: right, case, interrogation, confession, adjudication, disposition, 

petition, prosecutor (D.A., District Attorney, County Attorney), and status offender.

22

 Also make sure you explain to 

your client what your job is as a lawyer (counsel), and how you are supposed to help. Note that youth may not know 

that attorney, lawyer, and counsel are the same. As a means for establishing rapport and putting the client at ease, it is 

often useful to give the client a business card and to use the card as a prop to reinforce certain messages. Pointing out 

the lines on the card containing counsel’s phone numbers, counsel should explain that s/he is giving the client the 

numbers so that the client can call whenever the client has questions or has information to impart to counsel. Counsel 

can say explicitly that it will be necessary for counsel and the client to keep in touch and to work together closely in 

fighting against the charges.

23

 

 

What about the parents? In most areas of the law, attorneys have contact with the relatives and loved ones of their 

clients. In juvenile cases, that contact is significantly more important and complicated. For example, having your client’s 

parents present when you meet with them is a gamble that could seriously hurt their interests. You must explain to the 

parents that you need to meet with your client alone, even if you spend some time talking to the client and their parents 

first about general issues. Parental intervention will prevent you from being able to talk freely with your client and 

provide them with sound legal advice, because the attorney-client privilege is broken by their presence.

  

 Additionally, 

Rule 1.05 of the Rules of Professional Responsibility states that you may not reveal confidential information to your 

client’s parents without your client’s consent. Make sure your client is aware of this rule. You should always stay in 

communication with your client’s parents, especially since your client is most likely returning home, but remember that 

you represent the child and not the parents. TFC § 51.10. 

 

It may be difficult for parents to understand that they are not your client, especially since they often are footing your 

bill. But you need to carefully manage your role and that relationship. That relationship will be critical in securing the 

best disposition for your client and getting your client out of detention. 

 

Keep in mind that the parents can be the complaining witnesses in the case, or they may pressure the child to confess. 

You are the expert in the juvenile system and should explain the implications of various courses of action to your client 

                                                             

 

21 Knowledge of child abuse and knowledge of future violent crimes are exceptions to the attorney-client privilege 
22 Status offense is an offense based on the minority of the offender, such as curfew violation or running away. A status offense is not 
as serious as a crime. Status offenses can lead to a finding that a juvenile is a Child In Need of Supervision (CINS). 
23 Id. at 126. 



 

 

 

and to the parents.  Often, parents are understandably upset after their children have been arrested and may be very 

distressed when you see them. They may assume that their child is guilty of the charges brought against them before 

guilt has been established and may make incriminating statements in the presence of the police. Notify your client’s 

parents to be mindful of what they say, especially in and around the courthouse. Inform them that they can legally be 

subpoenaed to testify against their child in court, even if they don’t want to. Suggest that they deal with their child at 

home or later, but let you handle contact with the police and prosecutors. Most jurisdictions lack a parent-child 

privilege and even the few States that possess such a privilege have created exceptions to the privilege. Most parents 

will be amenable to absenting themselves from the interview once they understand that their presence could expose 

them to the risk of being subpoenaed to testify against the child.

24

 

 

When discussing case strategy, especially offers from the prosecution, you should talk to your client first and then 

explain things to the parents. You must always relay an offer from the D.A. to your client, even if the parents do not 

want you to.  Again, you will have to be firm in explaining the attorney-client relationship with the child to the child’s 

parents. Knowledge of the applicable penalty provisions is indispensable in order to answer the question – which the 

client will almost certainly ask – about what kind of a sentence the client is facing. If the interview takes place prior to 

the detention hearing, counsel should also be prepared to answer the client’s questions about the likelihood of avoiding 

pretrial detention.

25

 

 

Comprehensive interview guidelines are next but please see Appendix C for a sample Interview Checklist and sample 

Release of Records and Information.    

                                                             

 

24 Id. at 124. 
25 Id. at 122. 



 

 

 

Full Scale 6-Stage Interview 

 

 

  

• Steps while child is in detention
• Introduce yourself to child and/or parent
• Explain the need to meet with child alone

Introduction Phase

• Build Rapport
• Explain attorney/client privilege
• Discuss preliminary matters

Private Meeting with the Child Phase

• Ask client for facts, defense witnesses, and other matters pertaining offense
• Use information to prepare for trial and file any potential pretrial motions

Questioning Phase

• Ask for any current and/or previous accusations and/or convictions
• Ask for any other current/previous court cases

Eliciting Social History Phase

• Tell client to refrain from talking to the police or anyone about the case
• Let client know to promptly relay any new information to counsel

Instructions Phase

• Conduct a separate interview with parent/guardian
• Have child present when conducting this interview

Interview with Parent Phase



 

 

 

Conducting Three-Stage Fact Interview 

 

  

•Counsel should begin by inviting the client to tell the story in his or her own words, with few, if
any, interruptions by the lawyer. This puts the client most at ease and gives the lawyer insight into
what the client thinks is more and less important. It provides a collection of unsolicited details on
which to cross-examine the client later if the lawyer suspects untruth. And it tells the lawyer
something about how the client’s mind works, how the client conceptualizes his or her situation,
the client’s concerns and attitudes, his or her intelligence and verbal ability. There is no sense in
starting to ask questions that may be beyond the client’s comprehension level or entirely at odds
with what s/he thinks and feels the case is all about.

Tell the Story

•Counsel should begin by inviting the client to tell the story in his or her own words, with few, if
any, interruptions by the lawyer. This puts the client most at ease and gives the lawyer insight into
what the client thinks is more and less important. It provides a collection of unsolicited details on
which to cross-examine the client later if the lawyer suspects untruth. And it tells the lawyer
something about how the client’s mind works, how the client conceptualizes his or her situation,
the client’s concerns and attitudes, his or her intelligence and verbal ability. There is no sense in
starting to ask questions that may be beyond the client’s comprehension level or entirely at odds
with what s/he thinks and feels the case is all about.

Retool the Story

•In the third round of the interview, counsel should fill in additional details and elicit explanations.
Counsel should pick up on words used by the client in rounds one and two, asking the client to
explain any terms that are unfamiliar to counsel. Counsel should elicit the names, street addresses,
phone numbers, email and addresses of any and all witnesses to the crime or related events that
happened prior to or subsequent to the crime. If the client is unable to provide a full name, counsel
should seek out any identifying information, such as the witness’s nickname, social-media logo,
place of employment, vehicle s/he uses, relatives, and friends. If the client is unable to provide a
street address or phone number, counsel should ask the client where the witness hangs out or
goes on particular recurring occasions (“goes bowling” or “shops for food,” or whatever) so that
counsel can arrange for the client or a relative or friend of the client to accompany counsel or a
defense investigator to the spot and try to point out the witness. Counsel should also fill in any
omissions or unclarities in the client’s rendition of the events. Counsel can spot the less obvious
omissions by putting himself or herself in the client’s situation and deducing what the client would
be likely to have seen, heard, and felt, as well as by imagining the natural consequences of the
events described by the client.

Capture the Story



 

 

 

Important Notes 

• Use layman’s terms and age-appropriate vocabulary, especially if your client will testify in court. You 

should also make a point of explaining the following terms to your client: right, case, interrogation, confession, 

adjudication, disposition, petition, prosecutor (D.A., District Attorney, County Attorney), and status offender. 

Also make sure you explain to your client what your job is as a lawyer (counsel), and how you are supposed to 

help. Note that youth may not know that attorney, lawyer, and counsel are the same. A good means for 

establishing rapport and putting the client at ease, it is often useful to give the client a business card and to use 

the card as a prop to reinforce certain messages. Pointing out the lines on the card containing counsel’s phone 

numbers, counsel should explain that s/he is giving the client the numbers so that the client can call whenever 

the client has questions or has information to impart to counsel. Counsel can say explicitly that it will be 

necessary for counsel and the client to keep in touch and to work together closely in fighting against the 

charges.
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• Keep in mind that your client is not an adult. They lack the emotional maturity of an adult and 

understand “legalese” even less than an adult. It is very important to try to ascertain whether your client 

understands what you are telling him or her. One approach is to ask your client to explain in their own words 

what you have told him/her to make sure they are comprehending (and paying attention). At first, ask your 

client to explain what happened and do not interrupt no matter how confused you get. Ask questions once your 

client finishes. This helps in not letting your client forget things they were planning to tell you. Settling the 

Roles of Attorney and Client and Explaining the Need for a Truthful Rendition of the Facts Counsel 

mentioning that many people accused of a crime have gotten convicted very often because they did not tell 

their lawyers about damaging facts that the prosecutor came up with at trial, catching defense counsel by 

surprise.

27

 

 

  

                                                             

 

26 Id. at 126. 
27 Id. at 127. 



 

 

 

Concluding the Private Interview of the Client 

When concluding the interview, instruct your client as to the following: 

  
1. Say nothing at all to the police, tell them nothing under any circumstances, and reply to all police 

questions or approaches by saying that the client’s lawyer has told the client not to answer questions or to talk 

with anyone unless the lawyer is present. 

 

2. Tell police officers who start any conversation with the client or who make any requests of the client that they 

need to talk to counsel about whatever they want; show the officers counsel’s business card and tell them 

to phone or email counsel; and (if counsel has given the client a rights card) show that to the officers as well. 

Rights Card Statement: 

My lawyer has instructed me not to talk to anyone about my case or anything else and not to answer 

questions or reply to accusations. On advice of counsel and on the grounds of my rights under the Fifth 

and Sixth Amendments, I shall talk to no one in the absence of counsel. I shall not give any consents or 

make any waivers of my legal rights. Any requests for information or for consent to conduct searches 

or seizures or investigations affecting my person, papers, property, or effects should be addressed to 

my lawyer, whose name, address, and phone number are. I want all communications with the 

authorities henceforth to be made only through my lawyer. I request that my lawyer be notified and 

allowed to be present if any identification confrontations, tests, examinations, or investigations of any 

sort are conducted in my case, and I do not consent to any such confrontations, tests, examinations, or 

investigations.

28

 

 

3. Handle approaches by prosecuting attorneys in the same way, and under no circumstances discuss 

any offer or deal with the police or prosecuting attorneys in counsel’s absence. 

 

4. Discuss the case with no one, including cellmates, co-respondents, adults who are being charged in 

criminal court with the same or connected crimes, lawyers for any such co-respondents or adult defendants, 

other purported juvenile or adult co-perpetrators, reporters, or any persons who may have been involved in 

events relating to the case or who may have information about those events; and tell anyone who wants to 

discuss the case or who has information about it to contact counsel. 

                                                             

 

28 See id.; Representing Clients Before Initial Hearing; Steps To Take if a Client Is at the Police Station or Is “Wanted” by the Police, NJDC 

Trial Manual for Def. Att’y in Juv. Delinq. Cases 3, 43 (2019), https://njdc.info/wp-content/uploads/2019/Chap-3-Before-the-Initial-
Hearing-2019-edition.pdf 



 

 

 

 

5. Neither write nor sign any papers or forms requested by the police or prosecuting attorneys 

or relating to the case in any way. 

 

6. Refuse (if the client is at liberty) to go anywhere with the police or with prosecuting attorneys 

who may ask the client to accompany them, unless they have an arrest warrant; and tell them that if they want 

the client to go anywhere or to do anything, they should contact counsel first. 

 

7. Refuse (if the client is in custody) to participate in any lineup or to appear before any person 

for possible identification in counsel’s absence; refuse to accompany the police or prosecuting attorneys to any 

place outside of the regular cell and recreation areas of the detention facility, except to court, in counsel’s 

absence; object to any inspection of the client’s body, physical examination, or test of any sort in counsel’s 

absence; request permission to telephone counsel immediately in the event that the police begin any lineup or 

identification procedure, inspection, examination or test; and, if put in a lineup or exhibited for identification 

over his or her objection, observe and remember all of the circumstances. 

 

8. Refuse consent to anyone who may ask the client’s permission to search the client’s home or 

automobile or any place or thing belonging to the client (including items in the possession of the police), or 

who may request access to the client’s cell phone, computer, camera, or other communications or recording 

device. 

 

9. Respond to all accusations and to anyone who gives any evidence against the client or says 
anything against the client by stating that the client’s lawyer has told the client not to talk to 
anybody unless the lawyer is present. 

 

10. Telephone counsel as soon as possible if anything at all comes up relating to the case – if anyone 

whom the client does not know tries to talk to him or her about it; if the client hears that a co-respondent or 

adult defendant or other person involved in events relating to the case has snitched on the client; or if the client 

gets any new information or receives any communication from the court about the case. 

 

11. If the client goes or is taken to court and counsel is not present when the client’s case is called, tell the judge 

that counsel is supposed to be present and request that the judge wait for counsel to arrive (if 

the client knows that counsel is aware of this court date) or that the judge telephone counsel or permit the client 



 

 

 

to telephone counsel and inform counsel that the client is in court (if the client suspects that counsel does not 

know about the proceedings).

29

 

Discovery 

Juvenile cases are governed by the criminal rules of discovery, not the civil ones. This significantly limits the usefulness 

of discovery. However, there are a number of techniques to get useful information from the prosecutor. In many 

counties, the prosecutor’s office has an open file policy. If this is the case, you may view the prosecutor’s file. One of the 

first things you will want to do when you get a case is to go over this file. Generally, there are limitations as to when 

and where you are allowed to view the file. Typically, you are not permitted to photocopy items from the file or to 

remove the file from the court or prosecutor’s office. The file will usually include police reports, criminal history, and 

copies of the petition. You should always note the following: the police incident report number (often you can get a 

copy of the police report from the station that prepared the report), police officer’s phone numbers, badge numbers, 

and names. In addition, get the phone numbers and addresses, both home and work, social security numbers, drivers’ 

license numbers, and dates of birth, wherever possible, of all the witnesses. The more information of this type you can 

obtain from the reports, the easier it will be for you or your investigator as you investigate the case. Try to make exact 

notes of what is in the file. If you do not make exact notes you may miss out on impeachment opportunities or be unable 

to recall an important detail in the report. Don’t overlook the probation report. It can be an invaluable resource. If you 

have any trouble gaining access, try looking to TFC § 58.005. 

 

There are some instances in which you can use discovery, and the open file policy is not sufficient to satisfy the discovery 

requirements. These include exculpatory evidence (Brady material), lists of experts, and use of prior adjudications or 

bad acts. Where discovery will be done through motions, file your pretrial motions and request a hearing to get a ruling; 

send notice letters to get extraneous offense information, and be conscious that some items are only triggered if you 

ask for them.  Find out how your local police agencies deal with subpoenas and information requests. There may be 

certain information that is confidential due to the fact that your client is a juvenile. Get the local law enforcement 

agencies’ procedure manuals.  Lookup court records, including prior testimony or convictions, of all witnesses. 

                                                             

 

29 See Id.; The Client Interview. NJDC Trial Manual for Def. Att’y in Juv. Delinq. Cases 5, 137 (2019). 

 



 

 

 

Witnesses  

There are a number of different people you may want to interview and possibly call as witnesses. Because there are so 

many types of hearings in juvenile court, think about each person’s role in the case and for which hearings their 

testimony might be useful. 

 

When interviewing witnesses, it is best if you can have an investigator or other person asking the questions. If you are 

the only person who was present when asking witnesses questions, and they subsequently change their story, it will be 

very difficult to impeach them, and it may put you in a position where you would have to remove yourself from the 

case. 

 

Try to talk to all witnesses as soon as possible so that their memory is fresh. Try to prepare all of your witnesses for 

trial. At the very least, give them all an idea of what to expect, what to wear, and how to behave. Try to observe the court 

in which you will be appearing in advance to determine any idiosyncrasies. 

 

Counsel your testifying witnesses as follows: 

• Cut down on stammering, “ums,” “ers,” and “likes,” and other verbal tics. 

• Avoid colloquialisms and slang. 

• No fidgeting. 

• Be polite to all court personnel. 

• Dress appropriately (explain that this means no shorts, t-shirts, tank tops, baggy pants, and avoid popular 

gang colors such as red and blue), and don’t chew gum in court. 

• Go at a comfortable pace and tell the lawyer if you need a break. 

• Pause before answering questions from opposing counsel (explain that this allows you time to object to the 

question if it is improper). 

• Stay calm and don’t get upset. 

• Make sure to eat and drink sufficiently beforehand because court can take a long time. 

• Tell the truth. 

• Answer only what is asked, don’t volunteer additional information. Don’t guess. 

• Don’t answer a question you don’t understand; rather, ask for it to be rephrased. 

• If an objection is made, wait for the court to rule and follow the attorney’s instructions. 

• Make sure the ends of sentences don’t sound like questions. 

 

Your Client  

Whether you want your client to take the stand is always a difficult decision. On one hand, jurors have a difficult time 

finding a person not guilty if they do not testify to their innocence. On the other hand, the testimony can open 



 

 

 

impeachment avenues, prior bad acts, and all sorts of things upon which a jury will not look favorably. Ultimately, it is 

not even your decision; the client has a right to testify. However, in your role as “counselor at law,” you have a duty to 

counsel your client in the strongest terms as to your opinion regarding whether they testifies. Try to keep the officer 

from testifying to hearsay in the adjudication hearing. This includes the use of notes. If the officer is using notes, try to 

force them to use the “recollection recorded” or “refreshed recollection” exceptions to hearsay. These can help 

emphasize to the jury that the officer was not able to remember the events, and in some situations can get you access to 

notes that would otherwise be protected by the work-product privilege. For other hearings, the Rules of Evidence are 

usually relaxed so that hearsay is admissible. If you think it is a particularly important issue, you can try to exclude it on 

a Sixth Amendment right to confrontation basis. 

 

Probation Officers  

Probation officers can be very important to your case. Their opinion on disposition often carries significant 

weight with the fact-finder. It is very important to talk with probation early on. Probation enters into a juvenile case 

at the outset. If the youth is taken to detention, then probation will do an intake interview. Depending on the county, 

probation may make the determination of whether to charge a youth. Most of the time, probation will do an interview 

with the parents and child. They will use this interview to prepare a report for the court. Note that 

probation officers should not be testifying in adjudication hearings. Keep them off the stand until disposition. 

 

Experts  

You may have the same range of experts in a juvenile case that you would in a criminal case. For most experts, there 

will not be a significant difference in how they do their job. A ballistics expert will not be impacted by the age of the 

defendant. Mental health professionals are a different story. Mental health professionals need specialized training to be 

able to adequately diagnose or examine children and adolescents. In fact, expert witnesses should possess special 

certification or licensure. Not only do they need to have appropriate training and credentials, but the tests that they use 

must also be designed to be used with children or adolescents. An example of this necessity can be seen in one of the 

tests for psychopathy designed for adults. In this test, one of the indicators for a psychopathic personality is that the 

person still lives with their parents, which is obviously no such indication for a child. There are also certain diagnoses, 

such as personality disorder, that are usually reserved for people over the age of 18. If there is a diagnosis made, don’t 

merely accept it. Review it. Diagnosis should be based on the DSM V. This book is recognized by most of the mental 

health professionals in the nation as the learned treatise on Mental Disorders.  The DSM lists what symptoms need to 

be present for a diagnosis to be assigned and what other disorders need to be ruled out. Also, look to see if any tests 

were used to make the diagnosis. If the expert used a test, is it a reliable test that was designed for adolescents or 

children? 

 

When investigating experts, make sure to pay attention to their backgrounds. Look at where they went to school. Look 

at the groups that certify forensic experts in the field of the expert. Almost every conceivable group of experts has an 



 

 

 

organization for certifying forensic experts. See if there are different levels of expertise and what level the expert has 

attained. If the expert does not belong to one of these organizations, and there is one that fits, why isn’t the expert a 

member? Remember that you can make a Daubert-type challenge to an expert who is not qualified or whose testimony 

is not based on valid work. 

Scene 

One of the best ways to get a sense of the alleged offense is to visit the scene. Bring a tape measure and take pictures of 

the scene from all angles. If your client, or someone else who is familiar with the events alleged, can go with you and 

describe events, that is usually the most helpful. Take pictures of the scene. Going to the scene can help give you a sense 

of distances and lines of sight that you cannot get otherwise. It can also help you determine if witnesses are accurately 

describing events. To find out the conditions on the day of the offense, the Department of Public Works may have 

information about luminosity, street lights, foliage, etc., that will be helpful to your case. If you can do so safely, try to 

go to the scene at a time near the time of the alleged incident. This will provide you with a better perspective of how 

the scene was at the relevant time.  



 

 

 

Clients with Mental Health Disorders 
Mental health disorders in children often differ from those in adults in presentation, diagnosis, and treatment.  For 

example, depression in adults may be expressed as sadness or hopelessness, while depression in adolescents may 

manifest as aggressive or irritated behavior or loss of interest.  What we traditionally understand to be mental health 

illness in an adult typically involves disturbances in the neurochemistry of the brain (e.g. mood disorders such as major 

depressive disorder, generalized anxiety disorder, and personality disorders such as schizophrenia).  While children and 

adolescents may also be diagnosed with such brain disorders (though, personality disorders before the age of 18 is 

typically rare) if a child is given such a diagnosis, it is often inaccurate  as it is more difficult to accurately diagnose 

children because of the multiple factors that may result in the same or similar symptoms, such as acting out or emotional 

instability.  Many symptoms of mental health disorders, such as outbursts of aggression, difficulty in paying attention, 

or fearfulness, may be normal at various points in a child’s development and, because of this, a mental health disorder 

may go unrecognized.  Or, attorneys and court officials may just consider these symptoms of mental health disorders 

to be an indication that they are dealing with a “bad” child.   

 

National estimates of how many in the youth justice system have mental health disorders vary widely depending on 

which mental health disorders are included in any given study.  In Texas, the relatively broad definitions of mental 

health disorders in children include at least the following: 

 

Title 7 (Mental Health and Intellectual Disability) of the Texas Health and Safety Code defines mental health illness as 

the following: 

571.003 (14) "mental illness" means an illness, disease, or condition, other than epilepsy, dementia, substance 

abuse, or intellectual disability, that: 

(A)  substantially impairs a person's thought, perception of reality, emotional process, or judgment; or 

(B)  grossly impairs behavior as demonstrated by recent disturbed behavior. 

 

Mental health illness exists on a continuum and is the result of a complex interplay of brain functioning and 

environmental factors.  Often, a combination of medication and clinical treatment such as psychotherapy is used to 

treat mental health illnesses; however, practitioners should pay close attention to weighing the benefits of cognitive and 

behavioral intervention and attempt to make therapy the focus of the child’s treatment. Some professionals may shy 

away from an official diagnosis because of the stigma associated with mental health illnesses.  

 

Mental health disorders are especially prevalent in youth send to TJJD.  Three out of four youth in the justice system 

are affected by one or more mental health disorders.   



 

 

 

Signs and Symptoms 

While many mental health disorders surface in the youth justice system, those listed below are the most prevalent.  

Mental health disorders manifest differently in different people and may co-exist, but the most common manifestations 

of a particular disorder are included below to help attorneys recognize characteristics that may alert them to the need 

for an evaluation.  Children in the youth justice system often present with multiple disorders (co-morbidity), and 

attorneys should be skeptical of evaluations that result in only a single diagnosis, most specifically, Disruptive, Impulse-

Control, and Conduct Disorders. This information should only be viewed as a helpful guide for attorneys to understand 

some of the current disorders. It is not a substitute for an evaluation and diagnosis from a mental health professional.  

Current DSM V Disorders Diagnosed in Children and Adolescents 

Disorder Criteria 

Neurodevelopmental Disorders 
Includes Social Communication Disorders (formerly Spectrum Disorder), AD/HD, and 
Pervasive Developmental Delays and is usually only diagnosed in children. 

Disruptive, Impulse-Control, 

and Conduct Disorders  

Includes oppositional defiant disorder, conduct disorder, intermittent explosive 
disorder, kleptomania and pyromania. These disorders can cause people to behave 
angrily or aggressively toward people or property. They may have difficulty controlling 
their emotions and behavior and may break rules or laws. This is usually diagnosed 
in children. 

Intellectual Disabilities: 
The DSM 5 defines intellectual disabilities as neurodevelopmental disorders (see 
table above) that begin in childhood and are characterized by intellectual difficulties 
as well as difficulties in conceptual, social, and practical areas of living.  This is an 
especially important diagnosis for your clients as it could significantly impact your 
client’s ability to participate in their own defense.   

Depressive Disorders 
Characterized by chronic feelings of sadness or worthlessness—the defining 
characteristic of the disorder is that it robs a person of the capacity for pleasure. 
Children may also display a loss of interest. 

Anxiety Disorders 
Includes Generalized Anxiety Disorder, Panic Disorder, Separation Anxiety Disorder, 
and Social Anxiety Disorder  

 

  



 

 

 

 

Disorder Criteria 

Obsessive-Compulsive and Related 

Disorders 

Characterized by unwanted thoughts, and the behaviors they feel they must do 
because of the thoughts, happen frequently, take up a lot of time (more than an hour 
a day), interfere with their activities, or make them very upset. The thoughts are called 
obsessions; the behaviors are called compulsions.   

Trauma- and Stressor-Related 

Disorders 

Trauma disorders result from childhood traumatic and stressful experiences. These 
traumatic and stressful experiences can include exposure to physical or emotional 
violence or pain, including abuse, neglect or family conflict. Trauma can also be 
generational where the child is exposed to trauma second hand. 

Dissociative Disorders 
The disorders most often form in children subjected to long-term physical, sexual or 
emotional abuse or, less often, a home environment that's frightening or highly 
unpredictable.  They include psychotic traits including hallucinations and feelings of 
detachment from self.   

Somatic Symptom and Related 

Disorders 

Children may develop many symptoms or only one severe symptom, typically pain. 
Symptoms may be specific (such as pain in the abdomen) or vague (such as fatigue). 
Any part of the body may be the focus of concern. Children worry excessively about 
these symptoms and their possible consequences. 

Feeding and Eating Disorders 
 Includes anorexia-nervosa, bulimia nervosa, and binge eating. 

Gender Dysphoria 
Gender dysphoria in children (GD), also known as gender incongruence of childhood, 
is a formal diagnosis for children who experience significant discontent (gender 
dysphoria) due to a mismatch between their assigned sex and gender identity. 

Substance-Related and Addictive 

Disorders  

Characterized by a maladaptive pattern of substance use manifested by recurrent 
and significant adverse consequences related to the use of substances. These 
problems are persistent and occur repeatedly within the same 12-month period.  

Schizophrenia Spectrum and 

Other Psychotic Disorders  

Characterized by hallucinations, disorganized speech, delusions, catatonic behavior 
and “negative symptoms”, such as neglecting personal hygiene or appearing to lack 
emotion. The general rule is not to diagnose children with this.. 

Bipolar and Related Disorders  

 
Characterized by extreme “highs” (mania) and “lows” (depression) including severe 
mood swings; hyperactive, impulsive, aggressive or socially inappropriate behavior; 
risky and reckless behaviors that are out of character, such as having frequent casual 
sex with many different partners (sexual promiscuity), alcohol or drug abuse, or wild 
spending sprees; insomnia or significantly decreased need for sleep; depressed or 
irritable mood most of the day, nearly every day during a depressive episode; 
grandiose and inflated view of own capabilities; suicidal thoughts or behaviors in older 
children and teens. This is easier to diagnose in older children and adolescents. 

 

  



 

 

 

What to do if You Suspect Your Client May Have a Mental Health Disorder 

1. Ask both broad and narrow questions. Young people may not see the “big picture” when you interview 

them and often will not volunteer important related information simply because it was not requested.  (This 

may be especially true when there is a mental health disorder at play.  So, for example, you may want to ask not 

only ‘What happened?” but also “Did anything else happen?”) 
 

2. Slow down and order an evaluation if appropriate.  You may miss important symptoms and clues if 

you do not spend a good amount of time talking with your client and gathering information from parents.  

Cultural differences sometimes unintentionally lead to misidentifications of symptoms.  A careful review of 

the youth’s social history is important.  If you have any reason to believe that your client is incompetent, order 

an evaluation.  If competence is not an issue in the case, but you have a reason to believe that your child has a 

mental health issue, you may or may not want to order an evaluation (See Evaluations and Evaluators).    
 

3. Be patient and let your client know that you are on their side.  Lawyers and court officials often 

miss clues of mental health disorders in children, chalking up aggressive or oppositional behavior to antics of 

a “bad” kid.  Do not just disregard your client as a “bad apple.”  If your client has a mental health disorder, or 

substance abuse disorder, they may be irritated, belligerent, or see you as a threat.  Some of your client’s actions, 

reactions, and mannerisms may be irritating.  Try to respond with patience. 
 

4. Visit parents, guardians, family, and teachers. Unlike adults, your youth client may not have a mental 

health records because their mental health issues may be very recent or neglected.  In addition, children and 

families may have been reluctant to access mental health authorities because of perceived stigma associated 

with mental health disorder labels.  You may have to gather your information by asking pointed questions of 

parents, guardians, family, and teachers, including: 

• Has there been a sudden change in the child’s behavior? 

• Is this the child’s first offense? 

• Has the child recently started using drugs or alcohol? 

• Has the child fallen in with a bad peer group? 

• Has the child’s grades dropped or have they stopped doing homework or been truant? 

• Has the child ever appeared in JP court? 

• Have there been any recent traumatic events in the child’s life? 

 
5. If a mental health record is indicated, collect the appropriate documentation, such as: 

• Family records; 

• School records; 

• Hospitalization records; 



 

 

 

• Medical records from doctors or clinics; 

• Child Protective Service records; 

• Intake records; 

• Probation records from the probation officer who may have supervised your client in a previous case; 

and/or 

• Results of any psychological screenings.  Almost all detention facilities in Texas are now administering 

the MAYSI II (Massachusetts Youth Screening Inventory II) to gauge whether children entering the 

facility have signs of emotional disturbance.  Some counties are administering the Diagnostic 

Interview Schedule for Children, or DISC IV. to youth entering detention.  This instrument actually 

gives children a provisional diagnosis if symptoms are present and can indicate a need for further 

evaluation by a qualified mental health professional.  After its initial screening, probation may 

determine that your client needs further evaluation and assessment.  If probation does not have access 

to a mental health professional to conduct it, a referral will be made to your local mental health agency.  

Be sure that you get the results of all testing done on your client. 

 

6. Encourage your client to be honest and forthcoming with you. Many adolescents value loyalty above 

almost anything else.  Emphasize to your client that you are their ally in the process and that you will be 

representing them, and no one else, in the process.  Your client may be more forthcoming if they feel that you 

are on their side.   

 

7. Do not speak about mental health disorders in a disparaging or derogatory manner.  Adolescents 

may not be aware or may not be willing to acknowledge they have a mental health disorder.  The same is true 

of their parents.  Do not add to your client’s feelings of helplessness, embarrassment, or shame about any mental 

health issues.  Speak frankly about the problems, but never use slang to discuss them. 

Evaluations and Evaluators 

1. You may not always want to order an evaluation.  Certain mental health diagnoses can have a 

prejudicial effect on judges or juries.  Disorders considered “untreatable” by some may be used by prosecutors 

and/or probation officers to argue for commitment to TJJD, determinate sentencing, or transfer to adult court.  

In these situations, the argument may be made that rehabilitation is not possible.  Remember, if you think your 

client is incompetent to proceed, you should order an evaluation.  If you decide to get an evaluation, you should 

always keep all of the points in this section in mind. 
 

2. There are some critical differences between a therapeutic evaluation and a forensic evaluation.  

Unlike a therapeutic evaluation, a forensic evaluation is not initiated by the child’s parent, but by an attorney 

or the court, and can be completed over the objection of your client.  The information obtained in the forensic 



 

 

 

evaluation is not confidential, but evaluations that you request may be covered by attorney client privilege.  

You should seriously consider filing an ex parte motion for an evaluation, which will preserve the examination 

results as confidential.  If the court does not grant your motion, object on the record.  Remember, a forensic 

evaluator retained by the court works for the court and may not be made readily available to you without the 

consent of the court, and the evaluation results will not be treated as confidential.  If your client does not object, 

ask the judge if you can attend the examination or at least videotape or audiotape it.   

 

3. If you are requesting the evaluation, be specific about the questions the evaluation is expected 

to answer and the purpose for which it will be used.  The judge may want the examination to cover 

issues surrounding culpability at the time of the offense, as well as penalty phase issues; do not consent to this 

type of examination. 
 

4. You have the right to demand a high-quality product from the mental health examiner.  A good 

evaluation will include: 

• Relevant identifying information (e.g. who referred your client for evaluation; whether it was 

completed by a court-appointed examiner or by a defense expert via an ex parte motion; your client’s 

involvement with the youth justice system); 

• Statement of legal question to be addressed; 

• Identification of all sources of information relied upon; 

• Description of relevant mental states, capacities, abilities, knowledge, and/or skills assessed and their 

causal connection to the youth’s abilities or issues about which the court is interested (it is critical that 

the mental health expert make this connection); 

• Information that contextualizes the conclusions; 

• Information qualifying the conclusions drawn and consideration of any external limitations that 

should be taken into account when relying on the evaluator’s conclusions; and 

• Specific recommendations for intervention (when appropriate) with a reasonable attempt to identify 

interventions that are available in the community.    

 
5. If a test was administered to your client, ask these basic questions about the test: 

• What does the test purport to assess? 

• For what purposes has the test been demonstrated to be valid? 

• Is the test appropriate for use with children? Have norms been developed for children? Was the test 

developed specifically for children? Including those involved in the youth justice system? 

• Is there any reason to believe that the test is biased with respect to race or gender? 

• Has the most recent version been employed?  Why or why not? 

 



 

 

 

6. The evaluation should be developmentally sensitive (i.e. the evaluation should provide qualitative 

information about where the youth is in their cognitive, moral, and identify development and what areas of 

growth remain).  This type of information may be particularly helpful in identifying treatment options for your 

client. 
 

7. Refrain from attacking the validity or reliability of the evaluation’s findings without 
consulting a mental health expert because of the technical knowledge involved. 

 

8. Pay special attention to the diagnosis of Conduct Disorder.  Conduct disorder diagnoses often coexist 

with one or more other mental health disorders.  You want to be sure that those other disorders have not been 

overlooked.   
 

9. It is important to get a qualified evaluator.  Be sure the evaluator: 

• Understands the relevant law and psychological factors at issue;  

• Has not previously been involved with the child in any kind of treatment or therapeutic capacity, 

including during the time the case has been pending 

• Has the relevant clinical knowledge and experience, including training working with adolescents; 

• Has had the appropriate training in working with youth from various cultures; and 

• Has training specific to the type of evaluation being conducted. 

  



 

 

 

Critical Phases and Aspects of Your Client’s Case 

1. Detention 

This the first place your client will go after being arrested.  While information gathered at intake or during the 

psychological screening may help you determine whether your client has a mental health issue, you should be 

aware of possible Fifth Amendment issues if intake personnel and/or the psychological screener has asked your 

client incriminating questions (e.g. “Do you use drugs?”).  At the detention hearing, one of the critical inquiries 

the judge will make to determine whether your client needs to be further detained is, “Is there adequate 

supervision at home?”  You should investigate your client’s home situation as soon as you are appointed to or 

retained to the case so that, if there is evidence of adequate supervision at home, you can show it to the judge 

and get your client out of detention quickly.  Detention can be particularly harmful to young people with mental 

health disorders.  

  

2. Pretrial 

If your client has a mental health disorder, you may be able to get their case dismissed by gathering their mental 

health information and/or records and sharing these with the prosecutor.  You need to be very careful with 

this approach, however.  Make sure you explain the pros and cons to your client.  If the prosecutor with whom 

you are dealing is sensitive to mental health issues, this approach could work well, especially if your client has 

been charged with a non-violent offense and there is no complaining witness.  However, if the prosecutor is 

not sensitive to mental health issues, you should not share the information with the prosecutor that could hurt 

your client down the road. 

 

3. Commitment 

Your client may ask that you move for a commitment because they heard that they will get to leave detention 

and move to a mental health facility and has also heard that they get to wear their own clothes and eat better 

food.  You have an obligation to explain that questions about mental health commitments may show up later 

in life in contexts that could make your client feel uncomfortable.  For example, a potential employer may ask 

about whether your client has ever been committed to a mental health facility on a job application.  You should 

also tell your client that the time of confinement may be longer if they go to a mental health facility.  Remember 

that indications of mental health issues may hurt your client in front of certain judges and juries if your client 

enters the youth justice system again.  You should not move for a commitment just because your client asks 

and if you doubt that your client meets the commitment criteria.  If you move for a commitment, you should 

carefully read and review TFC §§ 55.12-55.18 and the Texas Health & Safety Code provisions to which the 

Family Code cites.  You should also know that your client is entitled to a hearing before a jury on the issue of a 

temporary commitment, but you must request a jury.  Tex. Health & Safety Code ann. § 574.032(a).  Your client 

will automatically get a hearing before a jury on the issue of an extended commitment unless you waive the 

jury.  Tex. Health & Safety Code ann. § 574.032(b). 



 

 

 

 

4. Competence to Confess/Waiver of Miranda Rights 

If your client made a confession, you may want to request an evaluation to determine whether your client was 

competent to do so.  Factors that might suggest referral for an evaluation are: 

• Age or immaturity; 

• Limited intellectual functioning; 

• Poor verbal skills; 

• Difficulty communicating; 

• History of poor academic achievement 

• Under the influence of substances at the time of interrogation; 

• History of emotional and/or behavioral problems; 

• Length of interrogation; and 

• Interrogation in absence of parents if one or more of the above factors existed. 

If you decide to ask for an evaluation, you may want to ask the evaluator if they are familiar with Thomas 

Grisso’s Miranda Waiver Measures.  This is a widely accepted instrument for testing whether children 

understand their Miranda rights. 

 

5. Transfer to Adult Court 

If your child is transferred to adult court, they will be facing adult punishments.  If transfer is an issue in your 

client’s case, you should carefully read and review TFC § 55.19 and the other Family Code provisions and Texas 

Code of Criminal Procedure provisions to which TFC § 55.19 cites.  If your client is incompetent, you may 

want to oppose any effort by the court or prosecutor to transfer the case to adult court. 

 

6. Fitness to proceed (Competence to Proceed) 

The relevant inquiry to determine fitness to proceed is: Does the child, as a result of mental health illness or 

intellectual disability, lack the capacity to understand the proceedings in juvenile court and to assist in their 

own defense?  TFC § 55.31(a).  If your client is unfit to proceed (incompetent to proceed), you should request 

an evaluation.  Texas Family Code requires that the expert is qualified under subchapter B, Chapter 46B, of the 

Texas Code of Criminal Procedure.   Factors that might suggest referral for an evaluation are: 

• Difficulty communicating with client about case; 

• Age, in particular for younger adolescents; 

• Limited intellectual functioning; 

• History of poor academic achievement; 

• History of emotional/behavioral problems; and 

• Being tried in adult court. 

You should carefully read and review TFC §§ 55.31-55.45 and the other Family Code provisions and Texas 

Health & Safety Code provisions to which the Family Code cites.  There are some differences between how 



 

 

 

persons who are found to be unfit (incompetent) to proceed because of mental health illness and those who are 

found to be intellectually disabled are treated under the law, and you should carefully study the relevant Family 

Code sections for these differences.  If your client is found to be unfit to proceed because of a mental health 

illness, your client may avoid commitment to a hospital setting if the court determines that they can be 

adequately treated in an alternative care setting.  TFC § 55.33(a)(2).  You should be seeking alternative 

treatments in your client’s community to present to the court in order to keep your client from being 

committed to a hospital, unless absolutely necessary (danger to self). 

 
7. Lack of Responsibility for Conduct (The Insanity Defense) 

In Texas, the relevant inquiry to determine lack of responsibility for conduct is: At the time of the alleged 

conduct, did the child, as a result of mental health illness or intellectual disability, lack substantial capacity to 

either appreciate the wrongfulness of their conduct or to conform their conduct to the requirements of the 

law? TFC § 55.51(a).  Factors that might suggest referral for evaluation are: 

• Age, in particular for younger adolescents; 

• Limited intellectual functioning; 

• History of poor academic achievement; 

• History of emotional/behavioral problems; and 

• Third-party accounts alleging unusual/bizarre/disorganized behavior by your client at or around the 

time of the offense.   

If you pursue an insanity defense, you should carefully read and review TFC §§ 55.51-55.61 and the other 

Family Code provisions and Texas Health & Safety Code provisions to which the Family Code cites.  You 

should know that the test for lack of responsibility for conduct (insanity) in juvenile court is broader than in 

adult court, where the question of whether the defendant lacked the capacity to conform their conduct to the 

requirements of the law is not part of the insanity inquiry.  Also, if your client is pursuing this defense, find a 

reputable doctor (psychologist or psychiatrist) as quickly as you can and have that individual immediately 

interview your client.  Have the interview videotaped if you can, especially if your client is exhibiting signs of 

psychosis.  Your client may be given medication that will alleviate the symptoms of their mental health illness 

soon after they are admitted to detention.  The symptoms of your client’s mental health illness need to be 

preserved as evidence for the jury before this medication takes effect.  Finally, be aware that some judges do 

not realize a verdict that the child is not responsible for their conduct is not an automatic “get out of jail free” 

card.  The verdict is followed by a hearing to determine whether your client’s lack of responsibility is the result 

of mental health illness or intellectual disability. TFC § 55.52.  If the court determines that your client’s lack of 

responsibility is the result of mental health illness or intellectual disability, the court will direct your client to 

treatment, either through commitment, placement in a private psychiatric facility, or, if appropriate, treatment 

in an alternative setting. 

 



 

 

 

 

8. Disposition/Sentencing 

You may want to request an evaluation to use as mitigation evidence in sentencing.  Factors that might suggest 

referral for an evaluation are: 

• Offense committed under influence of substances or history of substance abuse suggested; 

• History of emotional/behavioral problems; 

• History of abuse or neglect; 

• History of poor academic achievement; 

• Limited intellectual function; and 

• History of violence 

Texas law provides that children who receive indeterminate sentences to TJJD must be released after the 

minimum period of time if their mental health illness or intellectual disability is preventing them from 

completing the program. Tex. Hum. Res. Code § 244.001(b)(2).   Try to find the least restrictive, best disposition 

for your client.  If you and your client are discussing probation, make sure your client has the resources to 

successfully complete probation, thereby decreasing the chance that your client will reenter the youth justice 

system.  When considering how to best dispose of your client’s case through a plea bargain, ask: 

• Is my client’s family available to my client in positive and supportive ways? 

• What are the treatment alternatives available in my client’s community?  You should consider office-

based counseling, intensive in-home services, day-treatment programs, and therapeutic foster care as 

alternatives to a residential center if appropriate.  Boot camps and other such programs are 

inappropriate placements for children or adolescents with mental health issues.  For more serious or 

chronic offenders, you may want to present to the court your county’s Community Resource 

Coordination Group (CRCG) as an alternative to a commitment to TJJD.  The CRCG in your county 

should bring together all of the major players in the mental health and youth justice arenas to staff your 

client’s case and come up with creative ways to treat your client without incarceration in TJJD. 

 

Once the child has been adjudicated a delinquent and they are under deferred prosecution supervision or court-

ordered probation, the probation officer may determine that the child has a mental health illness or an 

intellectual disability and that they are not receiving services.  In that case, the probation officer should make a 

referral to a local mental health authority for evaluation and services.    

  



 

 

 

What Do You Need to Know About your Client (and What To Do About It) 

Developmental Disabilities 

If your client has developmental disabilities, it is important for you to know about these and obtain the proper 

documentation. If you provide this documentation to the prosecution, you could get a favorable disposition of the case 

including, perhaps, a dismissal. Evidence of disabilities can also help with mitigation, or you may be able to use it to 

show that your client could not form the requisite intent for the offense charged.  

 
1. What You Need to Know About Special Education 

If your client has education-related disabilities, take the time to research them and to become knowledgeable about 

the federal special education laws (Individuals with Disabilities Education Act). This may be the best investment 

you can make in your case and your juvenile practice. There is a huge body of law and surprisingly broad remedies 

designed to assist children and these problems if you bring an administrative action under the IDEA against the 

school district (or if the client’s family fires a special education attorney). You can even recover attorney’s fees if 

you prevail in a special education matter. And the matter may positively impact your client’s delinquency case.  

 

Under the federal special education law, you can get the juvenile court to order the school system to pay to evaluate 

your client’s eligibility for special education services, including neurological and other testing. The court can also 

require individualized educational programs for the child and may be required to order the child into the least 

restrictive placement available. Your client may also be entitled to myriad services, such as counseling, therapeutic 

recreation, mentoring, tutoring, job coaching, and a variety of other supports that can extend in most circumstances 

until your client is 21 years old.  

 
2. What You Need to Know About Intellectual Disability 

While experts estimate that 1 to 3% of the general population has an intellectual disability, youth justice researchers 

estimate that across all jurisdictions in the United States, an average of 33% of youth offenders have an intellectual 

disability.

30

  

 

According to the American Association on Intellectual and Developmental Disabilities, intellectual disability is, “a 

disability characterized by significant limitations in both intellectual functioning and in adaptive behavior, which 

covers many everyday social and practical skills. This disability originates before the age of 18.” American 
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Association of Intellectual and Developmental Disabilities (AAIDD), Definition of Intellectual Disability, available 

at: http://aaidd.org/intellectual-disability/definition (Accessed on July 11, 2013).  

 

If you suspect that your client has an intellectual disability, you should explore the possibility though sensitive 

discussion with your client and their parents. Your client’s school, medical, and social service agency records might 

also reveal useful information. If your client has never received a formal diagnosis of an intellectual disability but 

you suspect that he or she has an intellectual disability, you should consider having your client evaluated by a 

professional qualified to make a diagnosis (e.g., a social worker who has worked with children with an intellectual 

disability).  

 

Intellectual Disabilities can affect a youth defendant’s case in a variety of ways. For Example, people with 

intellectual disabilities are often unusually suggestible or naive. Because of this suggestibility, their peers might use 

youth with intellectual disabilities to commit crimes -- in some cases, this tendency might be powerful mitigation 

to evidence. Also be aware that defendants with intellectual disabilities are at a heightened danger of falsely 

confessing, misunderstanding legal concepts (including Miranda Warnings), and misreporting or not remembering 

events related to the alleged offense. You should consider how such misunderstandings might have affected your 

client’s communication with the police and with you.  

 

If you learn that your client has an intellectual disability, you have several options. Consider talking to the 

prosecutor and/ or complaining witness, explaining that your client’s intellectual disability might have played a role 

in the offense and trying to convince them to dismiss the case. This option is especially attractive if you know that 

the prosecutor is sensitive to disability issues. Section V of this handbook includes a more thorough discussion of 

possible defenses and strategies available to youth defendants with intellectual disabilities. If your client has an 

intellectual disability, it is particularly important that you investigate its possible bearings on your client’s case.   

 
3. Race, Ethnicity, and Culture 

You should always be sensitive to your client’s racial, ethnic, and cultural background. These factors may play a role 

in how your client sees their case and may even impact communications with court personnel and probation.  

 

Research indicates that minority youth commonly receive more punitive sanctions than white youth charged with 

the same offenses and are more likely than white youth to be detained and/ or transferred to adult court.

31

  In Texas, 
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the minority youth population in 2017 was nearly 67 percent,

32

  the rate of detention and commitment still 

exceeded the population.

33

  

 

Perceptions of racial bias depend largely on people’s backgrounds and experiences. In 1999, An American Bar 

Association survey of more than 1,000 lawyers revealed that 52.4 percent of black lawyers and only 6.5 percent of 

white lawyers believe that there is “very much” racial bias in the justice system. Moreover, while 29.6 percent of 

white lawyers believe there is “very little” racial bias in the system, only 1.2 percent of black lawyers feel the same 

way.   20 years later, 9 in 10 black adults (87%) said blacks are generally treated less fairly by the criminal justice 

system than whites, a view shared by 61% of white adults.  This demonstrates that while there is an increased 

recognition in racial disparity it (a) still is not being addressed and (b) there is still a gaping perceptual disparity 

between racial groups.

34

  

 
4. Language or Hearing Impairment 

A youth’s inability to fully comprehend the English language is likely to increase their difficulty in understanding 

the charges brought against him or her, as well as other elements of their case. Get an interpreter if you are unable 

to adequately communicate with your client due to a language barrier. 

 
5. Nationality/Immigration Implications 

If your client is a legal resident but not a U.S. citizen, they may not be deported merely because they have committed 

a juvenile delinquent act. The Board of Immigration Appeals decided in In re Miguel Devision-Charles that since a 

youthful offender’s adjudication is not an adult conviction, it does not necessarily constitute a “conviction for 

immigration purposes' ' as in an adult case. If your client is placed in detention, you should nonetheless ensure that 

the appropriate national embassy or consulate is notified, which is your client’s right according to the Vienna 

Convention.  

 

The Board of Immigration Appeals has consistently held that juvenile delinquency proceedings are not criminal 

proceedings and that a finding of juvenile delinquency is not a conviction for immigration purposes.

35
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6. Gender 

The rate of girls in the justice system has declined in line with the rate of boys.

36

   However, female interactions in 

the justice system are often linked to specialized issues such as sex-trafficking and sexual abuse.

37

  Some counties 

have instituted courts specifically for these charges.

38

  Make sure to familiarize yourself with those specialty courts.   

If your client is a female, be aware that many females in the juvenile justice system are also mothers, and that there 

are other issues you should consider, such as childcare for their children, custody, etc.  

 
7. Client Problems 

Any kind of individual or family problem can be relevant to your client’s case. Try to be open and creative when 

doing your research so that you appropriately use any factor in your client’s complicated life to the advantage of 

their case. If you can address any of these problems through the disposition of the case, that will ultimately benefit 

your client, their family, and society at large.  

 

Find out special problems that may be present in your client’s situation: abuse at home; problems at school, either 

developmental or social; mental health illness; medical condition; etc. 

• School Performance and Behavior 

o Academic failure; 

o Special education; 

o Attendance problems; and  

o Suspensions and/ or expulsions 

• Family Problems 

o Lack of parental supervision and/ or control;  

o Child abuse and neglect; 

o Sexual abuse; 

o Financial situation and poverty; 

o Family members with mental and/ or medical conditions, substance abuse, criminal records, etc.; 

and 

o Violence and/ or relational problems between parents and/ or other family members. 

• Delinquency Factors 

o Use of or experimentation with illegal drugs; 

o Delinquent or criminal peers and/or family members; 

o Gang involvement; and  

o Medical and/ or mental conditions  
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• Socio-Economic Factors 

o Neighborhood poverty, crime, economic condition, underemployment, racial and/or class 

segregation; 

o Quality of area schools; and  

o Race and ethnicity.  

  



 

 

 

Hearings 

Detention Hearings 

A child may be detained in a short-term holding facility to endure the child’s appearance in court or if the child poses a 

danger.  In detention, your child should be locked up with other kids and not with adults.  You can probably get your 

client moved if they are being held with adults. 

 

Youth are frequently detained for reasons that seem acceptable but are in fact contrary to law or professional standards.  

The police or probation may not detain your client to “teach them a lesson”, “for their own good”, “in order to get a 

mental health assessment”, “to have more convenient administrative access to them”

39

, and/or “to ask them more 

questions.” 

 

A detention hearing determines whether a child will remain in detention until the court hears the case; it is a cross 

between a bail hearing and a probable cause hearing or examining trial.  The hearing must be held on the second 

working day after the youth’s detention, unless the youth is detained over a weekend, in which case, it must be held on 

the first working day after detention.  TFC § 54.01(a).  Reasonable notice of the hearing must be given to the child and 

their parents. 

 

Detention hearings are usually held in person in front of the judge or referee.  However, a video detention hearing is 

permissible if the child and the child’s attorney agree to it and have the opportunity to cross=examine witnesses.  Video 

detention hearings are not beneficial for your client and you should try to avoid them.  It is important for your client to 

understand what is going on during all the proceedings, and a video detention hearing likely will be more confusing for 

your client.   

 

The child has a right to an attorney at the detention hearing, and if the family cannot afford an attorney, one must be 

appointed at no cost.  Due to the time constraints of detention hearings, the law allows for detention hearings to proceed 

without counsel.  If the attorney is appointed after an uncounseled detention hearing, then they may request a new 

detention hearing, which must be held no later than the second day after the request. TFC § 54.01(n).  Testimony by 

the child at the hearing is not admissible at any other hearing. TFC § 54.01(g) but the substance of the testimony 

may help the prosecutor develop inculpatory evidence. 

 

 

                                                             

 

39 https://info.nicic.gov/dtg/sites/info.nicic.gov.dtg/files/DesktopGuide.pdf 



 

 

 

To continue to detain the child, the state must show that 

o They are likely to abscond or to be removed from the jurisdiction of the court;  

o Suitable supervision, care, or protection for the child is not being provided by a parent, guardian, custodian, or 

other person; 

o The person has no parent, guardian, custodian, or other person able to return them to the court when required; 

o The child may be a danger to themselves or may threaten the safety of the public if released; or 

o They have previously been found to be a delinquent child or has previously been convicted of a penal offense 

punishable by a term in jail or prison and likely to commit an offense if released TFC § 54.01(e) 

 

The court may also find probable cause that the youth committed the offense.  If there is no probable cause finding, 

then continued detention is illegal.  The detention then may be attacked through a habeas corpus action, but illegal 

detention is not grounds for setting aside an adjudication or disposition.  The evidence permissible at a detention 

hearing includes all reliable and relevant non-privileged information, so hearsay is admissible.  A detention hearing is 

not a final proceeding and therefore may not be directly appealed.  Here, the prosecutor will bring out whatever 

damaging facts are present in your client’s case, so you need to be prepared to contest probable cause or any gross 

mischaracterizations.   

 

Because of the short turnaround time of these hearings, it may be best to focus only on the issues regarding continued 

detention in your first interviews with the parents and child.  Explain at the beginning of the interview that you will be 

focusing only on those items, but after the detention hearing, you would like to have a longer interview about the 

circumstances surrounding the alleged offense.  It is important to gather as much relevant information as possible 

before the hearing. 

 

One important item to remember is that your client’s parents or guardians are essential to getting your client removed 

from detention.  They are required to attend the detention under TFC § 51.115.  They need to be willing to bring the 

child home and to bring the child to court for the next setting in order for your client to avoid continued detention.  

This can be a problem because sometimes parents want the child to stay in detention and “learn a lesson.”  It is important 

to let them know that, if they express this, it will reflect negatively on their child at the disposition hearing, as judges 

often consider this as a sign that the parents cannot control the child.  Because of their anger, parents can often express 

only negative feelings about their child during the detention hearing.  It is important to discuss with them the likely 

result of this.  

 

A release from detention may be conditioned on requirements if they are in writing and furnished to the child.  TFC § 

54.01(f).  A court order may also order a parent to engage in acts or omissions that will assist the child in complying 

with the conditions of release.  This order can be enforced by contempt proceedings.  If the conditions are violated, the 

child may be detained again.  If this happens, the child starts through the normal detention cycle again. 



 

 

 

 

If a child is not released at a detention hearing, there must be another detention hearing within 10 working days.   The 

first detention hearing cannot be waived.  Any subsequent detention hearing may be waived  Such a waiver only affects 

one hearing.  For example, if the child or attorney waived the second detention hearing, the court must hold a detention 

hearing within 10-15 days (depending on weekends) of that waiver, unless the next hearing is waived as well.  Detention 

hearings after the first one may be performed by interactive video recording.  TFC § 54.012 

 

There are more strict limitations on the time a status offended may be held in detention.  TFC § 54.011.  A status 

offender is required to have a detention hearing start within 24 hours of arrival at the detention facility.  Detention can 

only be continued if the offender violated a valid court order, unless the youth is a runaway.  If the offender is a runaway 

and needs to be returned home to another state, the youth may be detained for five days.  Status offenders on probation 

may be detained for two 72-hour periods by the district judge.   

Pretrial Motions 

There are a number of motions you should consider filing.  Discovery motions were discussed earlier in Discovery. 

 

1. Suppression Motions 

Please see Appendix B for Sample Motion to SuppressSample Motion to Suppress 

Suppression motions can take a unique for in juvenile court because of the requirement of a voluntary and 

intelligent waiver of rights.  Because of their age, youth may not understand the meaning of their rights and may 

not be competent to waive them.  There are also special requirements for warning youth regarding the waiver of 

their rights.  Texas requires that youth be taken before a magistrate to be advised of their rights.  The magistrate 

must explain the Miranda rights to the youth outside of the presence of the arresting or interrogating officer.  

Always look into possible suppression issues if your client spoke with the police prior to the magistrate warnings, 

especially if there is a written statement.   

 

It is common for youth to make confessions to the police, probation officers, and/or other staff working in the 

youth justice system.  If your client has confessed, the first thing you need to do is get a copy of the statement.  You 

should also get the police report to determine the nature and length of the interrogation.  Then, interview your 

client about the circumstances of the confession.  Here are some questions that may help you determine if the 

statement was made voluntarily: 

• What did the police ask you?  What did you tell them? 

• Where did they ask you the questions?  For how long? 

• Did anyone tell you your Miranda rights before asking questions? (Explain Miranda rights to the client).  

Did they ask you if you understood each warning?  What did you say? 



 

 

 

• Did you sign something? 

• Did you ask them to see your parents and/or a lawyer?  If yes, what did they say? 

• Do you remember who was there?  Was a person called the prosecutor, state attorney, district attorney, or 

DA there too?  Do you remember the people’s names?  (The DA may have been addressed by their first or 

last name). 

• Did they show you anything or tell you about any witnesses? 

• Did they tell you anyone had accused you and/or confessed? 

• Was there anyone with you at the time of the incident or did the police say there was? 

• Was the interrogation tape-recorded and/or videotaped? 

• Did you take a lie detector test? 

o Was the statement handwritten or typed? Who typed it? (Be wary of a typed statement).   

o Did the police officer tell you to add anything or change anything? 

 

Discuss the situation thoroughly with your client to ascertain that their confession was the entire truth.  Research 

demonstrates that children often do not understand their Miranda rights.

40

  You should attempt to suppress invalid 

admissions and consider demanding that a forensic clinician investigate the validity of your client’s waiver of Miranda 

rights.

41

  Written statements while a child is in custody require the child to be taken before a magistrate.  TFC § 51.095. 

 

If your child has a learning disability, and/or their reading and oral comprehension level are far below the current grade 

level, you may be able to convince the judge or jurors that they did not fully understand their Miranda rights.  One of 

your client’s teachers could testify in order to elaborate on their frequent inability to comprehend what is said in class.  

The child may have claimed to understand their Miranda rights because they did not want people to think of them as 

“stupid”, or may have been confused, scared, or intimidated.  Please refer to this handbook’s section Developmental 

Disabilities on special education remedies for additional information.   

 

Some youth thank that they will be immediately released if they tell the police officers what they want to hear.  This 

misconception leads certain youth to admit guilt for crimes they did not commit, or to take all of the blame for crimes 

they committed with the help of one or more accomplices.  Parents also often hold these misconceptions.  Make sure 

that the parents don’t work at cross-purposes with you and your client by pushing their child to confess. 

 

                                                             

 

40 See, e.g., THOMAS GRISSO, ASSESSING UNDERSTANDING AND APPRECIATION OF MIRANDA RIGHTS (1998). 
41 See MARC J. ACKERMAN, ESSENTIALS OF FORENSIC PSYCHOLOGICAL ASSESSMENT 170 (John Wiley & Sons 1999). 

 



 

 

 

False or coerced confessions happen.  The police are allowed to obtain confessions through psychological manipulation 

such as flattery, intimidation, sympathy, and false evidence.  As a youth, your client is more susceptible to those tactics 

than are adults. 

42

 

 
2. Ex Parte Motion for Funds for Expert 

Please see Appendix B for Sample Motion to Proceed Ex Parte And Motion for Appointment of Expert Assistance 

Under Ake v Oklahoma

43

 a defendant is entitled to expert assistance in preparing a defense.  This has been held applicable 

to youth cases in Texas.

44

  If, as appointed counsel, you believe that an expert is essential to the case and you do not 

want to tip your hand to the prosecutor, you are allowed to file an ex parte motion to request funds for the expert.

45

  

First, it is recommended practice that you file a motion requesting permission from the court to file your ex parte 

motion.  If the court grants that motion, you may file an ex parte request for funds.  You should also move to seal the 

record of those motions.  If you plan on calling the expert at a hearing, it will most likely be necessary to disclose the 

expert to the state.   

Transfer Hearing 

A child may be transferred to adult court through either a discretionary procedure or a mandatory procedure.  The 

procedure for discretionary transfer depends on whether the youth has reached 18 years of age. 

 

1. Mandatory Transfer 

If a child under the age of 17 has already been transferred to adult court on another action, the court is required 

to transfer the new action to adult court. TFC § 54.02(m).  A hearing must be held in order to establish the 

predicate facts for mandatory transfer if the child has been previously certified.   The court is not required to 

order a complete diagnostic study, or any of the other provisions applicable to a discretionary transfer hearing; 

this hearing is abbreviated.  TFC § 54.02(n).  The court must take steps to transfer the case; while those steps 

are pending the offense is still considered a juvenile offense.  Mandatory transfer does not apply if, in the 

previously transferred case, the child was not indicted by the grand jury; the child was found not guilty of the 

matter transferred; the matter transferred was dismissed with prejudice; or the child was convicted but the 

conviction was reversed on appeal that is final 

 

                                                             

 

42 For a fuller description of typical police methods, see FRED E. INBAU, JOHN E. REID, ET. AL., CRIMINAL INTERROGATION AND 
CONFESSIONS, 4TH ED. (Aspen 2001). For more information on a juvenile’s competency to waive Miranda rights, see 
ACKERMAN, supra note 32, at 170-77. 
43 Ake v. Oklahoma, 470 U.S. 68, 105 S. Ct. 1087, 84 L. Ed. 2d 53 (1985). 
44 Williams v. State, 958 S.W.2d 186 (Tex. Crim. App. 1997). 
45 United States v. Pofahl, 990 F.2d 1456, 1471 (5th Cir. 1993), cert. denied sub nom. Nunn v. United States, 510 U.S. 898, 114 S. Ct. 266; 
126 L. Ed. 2d 218 (1993); Williams, 958 S.W.2d at 193. 



 

 

 

2. Discretionary Transfer - Person Under 18 

There are two situations in which a juvenile court can transfer a person under the age of 18 to adult court.  the 

child is alleged to have violated a penal law of the grade of felony; the child was either 14 years of age or older 

at the time they are alleged to have committed the offense, if the offense is a capital felony, an aggravated 

controlled substance felony, or a felony of the first degree, and no adjudication hearing has been conducted 

concerning that offense;  or the child was 15 years of age or older at the time the child is alleged to have 

committed the offense, if the offense is a felony of the second or third degree or a state jail felony, and no 

adjudication hearing has been conducted concerning that offense; and after a full investigation and a hearing, 

the juvenile court determines that there is probable cause to believe that the child before the court committed 

the offense alleged and that because of the seriousness of the offense alleged or the background of the child the 

welfare of the community requires criminal proceedings. TFC § 54.02. 

 
3. Discretionary Transfer - Person over 17 

The juvenile court may waive its exclusive original jurisdiction and transfer a person to the appropriate district 

court or criminal district court for criminal proceedings if: the person is 18 years of age or older; and the person 

was: 

• 10 years of age or older and under 17 years of age at the time the person is alleged to have committed 

a capital felony or an offense under Section 19.02, Penal Code ; or  

• 14 years of age or older and under 17 years of age at the time the person is alleged to have committed 

an aggravated controlled substance felony or a felony of the first degree other than an offense under 

Section 19.02, Penal Code; or  

• 15 years of age or older and under 17 years of age at the time the person is alleged to have committed 

a felony of the second or third degree or a state jail felony; and no adjudication concerning the alleged 

offense has been made or no adjudication hearing concerning the offense has been conducted; and the 

juvenile court finds from a preponderance of the evidence that for a reason beyond the control of the 

state it was not practicable to proceed in juvenile court before the 18th birthday of the person;  or  

• after due diligence of the state it was not practicable to proceed in juvenile court before the 18th 

birthday of the person because: the state did not have probable cause to proceed in juvenile court and 

new evidence has been found since the 18th birthday of the person;  

• or the person could not be found;   

• or a previous transfer order was reversed by an appellate court or set aside by a district court;  and  

• the juvenile court determines that there is probable cause to believe that the child before the court 

committed the offense alleged. TFC § 54.02(j) 

 

 

 

4. Transfer to Justice or Municipal Court  



 

 

 

Please refer to the Appendix B for a Sample Motion to Bar Further Prosecution and for Transfer to Juvenile 

Court 

For status offenses and fine-only offenses the juvenile court may, with the justice or municipal court’s 

permission, transfer jurisdiction to the justice and municipal court.  TFC §§ 55.021 and 54.023.  The justice or 

municipal court is not allowed to order confinement for contempt under these sections. 

Adjudication Hearing 

The adjudication hearing is like the guilt/innocence phase of a criminal trial.  Its purpose is to determine whether or 

not the youth committed delinquent conduct or is in need of supervision.  The Family Code requires that there be an 

adjudication hearing even if there is a plea agreement.  Decision by summary judgment is prohibited even though the 

proceeding is technically a civil one.   

 

At the beginning of all adjudication hearings, the court must make several admonitions, regardless of whether a plea 

agreement has been reached.  The court must also explain to the parents and the child the allegations made against the 

child; the possible consequences of the proceedings, including the law relating to the admissibility of the record of a 

juvenile court adjudication in a criminal proceeding; the child’s privilege against self-incrimination; the child’s right to 

trial; the child’s right to confrontation of witnesses; the child’s right to representation by an attorney if they are not 

already represented; and the child’s right to a jury trial.  TFC § 54.03. 

 

1. Adjudication with Agreement 

When the state and a child agree to a disposition, the state must inform the court of the agreement.  The court 

must inform the child that they are not required to accept the agreement.  The court may wait until reviewing 

a report under TFC § 54.04(b) to make its decision.  If the court accepts the agreement, it must make the 

disposition as the agreement directs.  If the court rejects the agreement, the court informs the child and gives 

the child an opportunity to withdraw the plea.  Nothing from the plea can be heard in any other hearing on the 

case if the court rejects the plea.  TFC § 54.03(j).  The court must also admonish the child that if they enter a 

plea, they can only appeal with the court’s permission or when error is preserved by written motion.  TFC §§ 

56.01(n) and 54.034. 

 

Where the sides have reached an agreement, evidence of guilt must still be presented.  It can be presented in 

two ways:  an oral confession in court by the child or a written stipulation.   

 

 

 

 

2. Adjudication without Agreement 



 

 

 

An adjudication hearing may be a jury trial or a bench trial.  Under Texas law, the child has a right to a jury 

trial.  If the petition was approved by a grand jury, the jury must consist of 12 jurors.  The jury’s verdict must 

be unanimous.  TFC § 54.03(c) 

 

Whether it is a jury trial or a bench trial, the trial may be before the juvenile court judge of the juvenile court 

master.  The child has a right to have the case heard before the duly elected juvenile court judge.  If the case is 

being heard in a county court where the judge was not elected and is not an attorney, the child has the right to 

be heard before a district court.   

 

If the child is found not to have engaged in delinquent conduct, the court must dismiss the case with prejudice.  

TFC § 54.03(g).  Where the child is found to have engaged in delinquent conduct, the court or jury must state 

which of the allegations in the petition were found to be established by the evidence.  The court must then set 

a date and time for the disposition hearing.  TFC § 54.03(h). 

 

The state bears the burden of proof.  If the defense pleads an affirmative defense, that may shift the burden.  

The standard of proof is beyond a reasonable doubt.

46

  The youth is presumed innocent until proven guilty.  

The youth may be found to have committed a lesser offense.  TFC § 54.03(f). 

 

• Evidence 

§ The evidence must meet the requirements of the Rules of Evidence and Chapter 38 of the 

Code of Criminal Procedure.  TFC § 54.03(d).  Only material, relevant, and competent 

evidence is admissible.  TFC § 54.03(e) has special rules governing evidence.  An out-of-court 

statement by the youth is insufficient to find guilt without corroboration.  Accomplice 

testimony is also insufficient unless corroborated, and the failure to corroborate compels 

acquittal.

47

  Illegally seized or obtained evidence is inadmissible.  TFC § 54.03(e).  The social 

history report is inadmissible at this hearing.   

• Constitutional Protections 

§ The youth has several constitutional rights.  These include the right of confrontation, the right 

to counsel, and the right against self-incrimination (protected by In re Gault, 387 U.S. 1 (1967)).  

See Appendix A.  Landmark Supreme Court Decisions for a case summary. 

 

• Voir Dire 

                                                             

 

46 This standard is required by In re Winship, 397 U.S. 358, 25 L. Ed. 2d 368, 90 S. Ct. 1068 (1970) (see Appendix A.  Landmark Supreme 
Court Decisions for a case summary). 
47 In re J.R.R., 696 S.W.2d 382 (Tex. 1985). 



 

 

 

§ If the trial is by jury voir doire is conducted similar to the way it is conducted in Texas criminal 

courts.  The number of strikes will depend on the type of court you are in and the number of 

jurors needed.  There are some special considerations for voir dire in a juvenile case, such as 

the following: 

§ Look for prejudice against youth; 

§ Discuss perceptions (keep in mind that they are often misperceptions) about the prevalence of 

juvenile crime; and 

§ Discuss statistics of crime trends in general 

Disposition Hearing 

The disposition hearing is like the sentencing phase in a criminal trial.  It is a separate and distinct proceeding held after 

the adjudication.  TFC § 54.04(a).  There is no right to a jury except in determinate sentence cases. TFC § 54.04(a).  The 

court is allowed to consider written reports from probation officers, professional court employees, or professional 

consultants.  TFC § 54.04(b).  Prior to the hearing, the court must provide you access to any written reports.  The court 

may order that the content of those reports not be disclosed to the child or parents 

 

No disposition may be made unless either the child is found to be in need of rehabilitation or disposition is necessary 

for the protection of the child or the public.  TFC § 54.04(c).  A child may not be placed outside of the home unless the 

court finds that the child cannot be provided the quality of care and level of support and supervision in their home that 

the child needs to meet the terms of probation. 

 

Before the deposition hearing, you should examine the probation report to find out what the probation department’s 

recommendation will be.  You will also probably discuss with the prosecution the disposition that the state will seek.  

Think about what the state is advocating and what your client desires.  You should discuss with your client ahead of 

time the possible dispositions.  If there is a good alternative program for which your client is eligible, argue for it at the 

disposition hearing.  You may put on witnesses recommending the program and why it would fit your client’s needs as 

well as the court’s desires.   

Modification of Disposition 

A hearing may be held to modify a disposition on the petition of the child, parent, guardian, guardian ad litem, the 

child’s attorney, prosecuting attorney, probation, or the court itself.  TFC § 54.05(d).  Any disposition except for a 

commitment to TJJD may be modified.  TFC § 54.05(a). 

 

Hearings to modify the disposition are often used when there is a violation of terms of probation in order to modify 

probation to a stricter disposition.  The hearing can modify the disposition to commit a child to TJJD.  If the hearing is 



 

 

 

to modify a disposition to a commitment to TJJD, the hearing may not be waived.  Any other modification hearing can 

be waived.  The hearing may also be a means of changing the child’s placement if there is a concern.   

 

The modification can usually only take place if the child has not reached their 18th birthday.  TFC § 54.05(a).  However, 

TFC § 51.0412 allows the court to adjudicate a child past their 18th birthday is the petition is filed before the child 

turned 18 and the state exercised due diligence.

48

  This is because all dispositions except TJJD terminate on the child’s 

18th birthday.  If the child has been discharged by the court or operation of law, then the disposition may not be 

modified. 

 

There is no right to a jury on a modification of disposition; however, there is a right to counsel.  Parents or guardians 

must attend (subject to fines or mandatory counseling).  Children have the right to a guardian ad litem if the parents or 

guardians are not present.  TFC § 51.115.  Illegally seized evidence and confessions may not be used in the hearing.  

However, hearsay evidence, such as social history reports, may be introduced.  The findings required in a disposition 

hearing for a court to remove a child from the home are not required in a modification of disposition hearing that 

removes a child from the home.  In all cases, the court must state its reasoning for the modification.  Modifications are 

appealable under an abuse of discretion standard.  If your client moves to another county, that county cannot modify 

the disposition unless the case has been transferred to that jurisdiction and accepted by the juvenile court and your 

client is notified of any hearings to modify the disposition.  You should make your client aware of this.   

Appeal 

The Texas Rules of Appellate Procedure and Chapter 56 of the Texas Family Code govern juvenile court appeals.  

Appeals can be taken from adjudications (TFC § 54.03), dispositions (TFC § 54.04), modifications of dispositions (TFC 

§ 54.05), commitment proceedings (TFC Chapter 55), and transfers to the custody of the Texas Department of Criminal 

Justice, Institutional Division (TFC § 56.01(c)(2)).  Appeals cannot be taken from detention hearings.

49

  The state does 

not have the right to appeal from an adverse judgment in juvenile court except in determinate sentence cases. 

 

Juvenile appeals are considered civil in nature.  The timelines for civil appeals apply and the appeal will ultimately go 

to the Texas Supreme Court rather than the Court of Criminal Appeals.  However, juvenile court appeals are quasi-

criminal, so some constitutional protections relating to criminal law still apply.  These protections are interpreted by 

the Texas Supreme Court and can sometimes be at odds with the Court of Criminal Appeals, so keep that in mind when 

researching your arguments. 

 

                                                             

 

48 Overrules N.J.A., 997 S.W.2d (Tex. 1999). 
49 In re J.L.D., 704 S.W.2d 939 (Tex. App.—Corpus Christi 1985, no writ). 



 

 

 

If you are appointed as counsel, you may be required to handle the appeal.  If you are appointed and your client is 

indigent and you are representing them pro bono, your client may be allowed a free record and to proceed without cost.  

For your client to qualify, you need to file an affidavit of indigence and an affidavit of free legal services.  You should 

file these affidavits with the trial court.  

 

If a case is remanded, the juvenile court retains jurisdiction even if the child is over the age of 18. TFC § 51.041 

Juvenile Habeas 

Children have the right to apply for writs of habeas corpus.  TFC § 56.01(o).  A writ of habeas corpus in a youth 

proceeding is given under the Texas Constitution and not through the Code of Criminal Procedure.  Habeas is not 

limited by the requirements of the Family Code.  For example, you may file a habeas motion for a client even if the client 

pled and there were no written motions.   

  



 

 

 

The Disposition 

Sanction Levels 

Chapter 59 of the Texas Family Code contains a progressive sanction model. The purpose of this Chapter is to increase 

uniformity in sentencing while still tying the sanction to the unique circumstances of each case. These sanction levels 

are intended to be a guide to disposition of different types of cases. The application of the sanction levels is not 

appealable (TFC § 59.014), and there is no liability for failure to provide services described under the sanction levels 

(TFC § 59.013). Chapter 59 creates seven sanction levels. These sanction levels describe the various dispositions that 

the court, or in some instances the probation department, may impose. All sanctions except for those involving TJJD 

must end on the child’s 18th birthday. The court may modify any disposition except for commitment to TJJD. Review 

TFC Chapter 59 for guidelines on sentencing guidelines for subsequent offenses.   

 

The sanction levels are as follows:  

• Level 1: Informal Disposition  

• Level 2: Deferred Prosecution  

• Level 3: Judicial Probation  

• Level 4: Intensive Supervision Probation  

• Level 5: Institutionalization at the Community Level  

• Level 6: Indeterminate Sentence with the Texas Juvenile Justice Department  

• Level 7: Determinate Sentence with the Texas Juvenile Justice Department 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

Disposition Eligibility Chart 

 

*  Unless the misdemeanor involves violence or certain weapons 

**  Unless the misdemeanor involves a firearm 

***  When the misdemeanor involves a firearm 

****  Unless the felony involves a firearm 

*****  When the felony involves a firearm or seriously bodily harm 

 

Informal Disposition 

Texas Family Code § 52.03 allows a police officer to dispose of a juvenile case if: guidelines for such disposition have 

been adopted by the juvenile board of the county where disposition is made; the disposition is authorized by those 

guidelines; and the officer makes a written report. Such a disposition may not keep the child in custody or require 

reporting to a law enforcement officer or agency. Informal disposition may involve referring a child to an agency other 

than juvenile court, a brief conference with a child and the parents, or referring the child and the parents for services.  

 

 
Level 1 First 

Offender 

Program 

Level 2 Level 3 Community- 

Based 

Programs 

Level 4 Level 5 Level 6 Level 7 Transfer 

to Adult 

Court 

CINS Yes Yes Yes No Yes No No No No No 

Class C Misdemeanor No Yes No Yes*** Yes No No No No No 

Class B Misdemeanor Yes Yes* Yes** Yes*** Yes No No No No No  

Class A Misdemeanor Yes Yes* Yes** Yes*** Yes No No No No No 

State Jail Felony No Yes* No Yes No No No No No Yes, at age 

15 

3rd Degree Felony No No No Yes No No No No No Yes, at age 

15 

2nd Degree Felony No No No No No Yes No No No Yes, at age 

15 

1st Degree Felony No No No No No No Yes**** Yes***** Yes***** Yes, at age 

14 

Capitol Felony No No No No No No No Yes Yes Yes, at age 

10 

Aggravated/Controlled 

Substance Felony 

No No No No No No No Yes Yes Yes, at age 

14 



 

 

 

If a child is referred to a court or probation department, the probation department alone or the court may assign 

sanction level one. It is sometimes called supervisory caution. This level is for CINS conduct, except for violations under 

TFC § 51.03(b)(5). At this level the court or probation department may: require counseling; inform the child of the 

sanctions that could be imposed for future delinquent conduct; inform the parents of their responsibilities to impose 

limits on behavior; provide assistance and information to the child and the parents regarding social services; require 

parents to participate in certain programs; refer the child to a community-based intervention program; and release the 

child to their parents.  

 

A juvenile board may also create a first offender program under TFC § 52.031. These programs are available to youth 

who are first-time offenders taken into custody for CINS or delinquent conduct that is not a felony (except for state jail 

felonies that don’t involve violence or use of a deadly weapon) or a misdemeanor involving violence or use of a deadly 

weapon. The juvenile board must designate which agencies will process the child under a first offender program. The 

officer who took the youth into custody must file a written report.  

 

Under a first offender program, there can be no detention of the youth, the parents and youth receive notice, and the 

parents and youth must consent to the youth’s participation in the program. The notice must state the grounds for 

taking the youth into custody, identify the officer or agency to which the child was referred, describe the program, and 

explain the consequences if the child fails the program. The program may require voluntary restitution, voluntary 

community service, training and rehabilitative services, and periodic reporting to the officer or agency to which the 

child was referred.  

 

If the youth completes the program, the case may not be referred to juvenile court. The case may be referred to the 

juvenile court if the youth fails to complete the program, the youth or the parents terminate the child’s participation in 

the program, or the child is taken into custody for a violation within 90 days of completing the program. No statement 

by a youth to a person working with the first offender program may be used against the youth in any delinquency or 

criminal proceeding. 

Deferred Prosecution 

Deferred prosecution is for offenses that fall under sanction level two. It consists essentially of probation without a 

formal adjudication. The probation may not last more than one year. If the probation is successfully completed, the case 

must be dismissed with prejudice. Deferred probation is technically only available for CINS offenses or Class A and B 

misdemeanors, although the prosecutor (and probably the Court) has discretion to send any case to deferred 

prosecution. TFC § 53.03(e). If the offense involved use or possession of a firearm, the youth is not eligible. TFC § 

59.003(a)(2). Common terms for the probation include restitution, community service, and community-based services. 



 

 

 

The court can also require parents to attend certain services and identify the restrictions they will put on their child’s 

behavior. 

 

The court may impose deferred prosecution if it satisfies the criteria of TFC § 53.03. These include that it be in the best 

interests of the public and the child, the parents and child consent with the understanding that consent is not required, 

and the parent and child are informed that they may terminate the deferred prosecution at any time and petition the 

court for a hearing on the case. The child may not be detained as part of deferred prosecution. An incriminating 

statement made by the child in discussions incident to deferred prosecution may not be used against the child in any 

court hearing. There is generally a fee charged in connection with deferred prosecution. A youth who completes a 

deferred prosecution program does not have to register as a sex offender, even if their offense was one covered by the 

law.  

 

The Teen Court program provides a related service. TFC § 54.032 allows the deferral of adjudication proceedings for 

no more than 180 days if the child is alleged to have committed a CINS violation or a crime punishable by fine only. 

The child must testify under oath that the allegations are true and request referral to a teen court program. If the child 

has not successfully completed a teen court program for the same offense within the last two years and the program is 

approved by the court, the child can have the case dismissed if the program is completed within 90 days of the teen 

court’s punishment hearing. The court may impose a $10 fee. 

Judicial Probation 

Sanction level three covers misdemeanors involving a firearm, state jail felonies, and third-degree felonies. The court 

can place the child on probation for a period between six and 12 months. This probation generally includes restitution, 

community service, specific restrictions on the child’s behavior, and a probation officer monitoring the child’s activities 

and behaviors. The child’s parents may also be required to participate in specific services.  

Intensive Supervision Probation 

Sanction level four is applied if the offense involves a second-degree felony. This probation requires the child to 

participate “for not less than three months or more than twelve months in an intensive services probation program that 

emphasizes frequent contact and reporting with a probation officer, discipline, intensive supervision services, social 

responsibility, and productive work.” TFC § 59.007(a)(1). This section envisions programs like boot camps, but they are 

not the only possible type of program. After release from such a program, the probation continues for between six and 

12 months. This probation also requires restitution and community service. A change in language from the other levels 

makes it clear that probation requirements are to be more stringent and that the probation officer has more contact 

with the child. 



 

 

 

Institutionalization at the Community Level 

Sanction level five is for a felony of the first degree except those involving deadly weapons or serious bodily injury. This 

level consists of six to 12 months in a post-adjudication secure residential facility, and then six to 12 months of in-home 

probation. Like the other levels, restitution and community service are generally required. The in-home probation has 

“highly structured” conditions and close monitoring by the probation officer.  

 

The Texas Juvenile Probation Commission lists all of the approved post-adjudication facilities on its website. The 

Commission oversees these facilities. The facilities are generally run either by private corporations or local juvenile 

boards. It is a good idea to research the various facilities, as they can vary in quality. 

Indeterminate Sentence with the Texas Juvenile Justice Department 

Sanction level six is an indeterminate sentence to TJJD. To be eligible for commitment to TJJD, the youth must have 

been previously adjudicated of a felony offense or of two class A or B misdemeanors. Contempt of court charges are 

not factored into this calculation. TFC § 54.04(u). A status offender can never be sent to TJJD for conduct that would 

not be a crime if the person were an adult. TFC § 54.04(o). A youth may not be committed to the Texas Juvenile Justice 

Department for contempt of court. TFC § 54.04(o)(3). To commit a youth to TJJD, the court must find that it is in the 

child’s best interests to be placed outside the home, reasonable efforts were made to prevent the need for removal from 

the home, and the child cannot be provided the quality of care necessary to meet the conditions of probation. TFC 

§54.04(i).

50

 

 

An indeterminate sentence means that the court cannot set the length of time a youth stays with the Texas Juvenile 

Justice Department. There are statutory minimums depending on the offense. (See the chart at right.) TJJD may not 

hold a child past their 21st birthday. Unlike the previous sanction levels, a commitment to TJJD may not be changed 

through a modification of disposition.  

 

Previously, Texas did not allow persons with mental health illnesses or intellectual disabilities to be committed to the 

Texas Juvenile Justice Department. This was because of fears that the youths’ disorders would prevent them from 

gaining release.   The Texas Human Resources Code requires the release of a child who has mental health illness or 

intellectual disability  if they have completed the minimum length of stay for the offense, and the commission 

determines they are unable to complete the program because of the illness or developmental delay. Tex. Hum. Res. Code 

§ 244.001(b)(1).  This section does not apply to determinate sentences. 

 

The "offense severity" is determined by the felony level of the offense and whether certain characteristics were present 

during the offense.  If the youth used a weapon, committed a felony sex offense, or committed a felony against a person, 

the rating is: 

                                                             

 

50 See also In the matter of J.T.H., 779 S.W.2d 954 (Tex. App.—Austin 1989). 



 

 

 

 

• High for: all capital offenses, all first-degree felonies, and 2nd degree murder, manslaughter, or sexual assault 

• Moderate for: all other second-degree felonies, all third-degree felonies, and all state jail felonies 

 

If the youth did not use a weapon, commit a felony sex offense, or commit a felony against a person, the rating is: 

 

• Moderate for: first-degree felonies 

• Low for: second-degree felonies, third-degree felonies, and state jail felonies 

 

The second part of calculating the minimum length of stay is determining the risk the youth poses to the community 

based on their prior history in the juvenile justice system. This will result in an assessment rating of high, medium, or 

low. 

 

Assessment Rating 

Severity Rating 

High Medium Low 

High 24 months 15 months 9 months 

Medium 18 months 12 months 9 months 

Low 15 months 12 months 9 months 

 

Determinate Sentence with the Texas Juvenile Justice Department 

This is the highest sanction available in juvenile court. Unlike an indeterminate sentence to TJJD, this sentence is for a 

set number of years. For this disposition to be available, the prosecutor must get the petition approved by a grand jury. 

Because of the more serious nature of this sanction, the child has the right to a jury determination of sentence. If the 

child does not waive this right to jury sentencing prior to the examination of the jury panel, then a jury will sentence 

the youth. The jury may grant probation if the sentence is 10 years or less. If probation is granted, the judge controls 

the terms of probation.  

 

If the offense is a capital felony, a first-degree felony, or an aggravated controlled substance felony, the sentence may 

be no more than 40 years. The sentence for a second-degree felony may be no more than 20 years. For an offense that 

is a third-degree felony, the sentence can be no more than 10 years.  

 

The sentence begins at TJJD and will finish at the Texas Department of Criminal Justice, Institutional Division (TDCJ). 

The youth can be transferred from TJJD to TDCJ at any point after their 16th birthday. The transfer is accomplished 

through a hearing. TFC § 54.11. TJJD may seek a hearing at any time after the youth’s 16th birthday, or if the youth is 

on parole after the age of 16 and parole is revoked, or if the youth is on adult parole and parole is revoked.  



 

 

 

 

The hearing is called a Transfer and Release Hearing and it is governed by TFC § 54.11. Notice of the hearing must be 

given to the person to be transferred or released, the parents of that person, any legal custodian (including TJJD), the 

office of the prosecuting attorney that represented the State in delinquency proceedings, the victim of the offense or a 

member of the victim’s family, and any other person who has filed a request to be notified of the release hearing. 

However, failure to give notice to any individual other than the person to be transferred or the prosecuting attorney 

does not affect the validity of the proceedings. The hearing is a public hearing. TFC § 54.11(g). It is also a final, appealable 

proceeding.  

 

The youth has a right to counsel, and a guardian ad litem must be appointed if the youth’s parents are not present. The 

youth may also have the right to expert assistance.
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 The youth does not have a right to a jury trial at this stage, and 

there are no required admonitions. The court should consider the experiences and character of the person before and 

after commitment to the Texas Juvenile Justice Department, the nature of the penal offense that the person was found 

to have committed and the manner in which the offense was committed, the abilities of the person to contribute to 

society, the protection of the victim of the offense or any member of the victim’s family, the recommendation of the 

youth commission and prosecuting attorney, the best interests of the person, and any other factor relevant to the issue 

to be decided. TFC § 54.11(k). 

 

The court is not required to state its reasoning, and the evidentiary rules are relaxed. The court may consider any 

written documents and hearsay. However, all documents must be disclosed to counsel at least one day before the 

hearing. Reasonable requests to continue the hearing should be granted, especially if necessary to call all appropriate 

witnesses.  

 

A youth with a determinate sentence is eligible for parole. The minimum time depends on the offense for which the 

youth was sentenced and where they are at the time of parole. A youth in TJJD must serve a minimum of 10 years for 

capital murder, three years for a first-degree felony, two years for a second-degree felony, and one year for a third-

degree felony. If the youth has been transferred to TDCJ, then the adult rules of parole apply. If the youth was 

transferred to TDCJ, it is important to remember that they may be up for mandatory release if calendar time served and 

good conduct time equal the youth’s sentence. TJJD is allowed to petition for early parole of the youth. If it does so, the 

prosecutor may not represent TJJD, as their interests may conflict. Either the youth’s attorney or TJJD’s attorney 

represents the commission at the hearing for early parole.  
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Which agency supervises the parole is mainly determined by the age of the child when paroled. If the youth is under 19 

when paroled, TJJD supervises the parole until the youth is 21. If the youth is 19 or older when paroled, TDCJ supervises 

the youth’s parole. 

 

Calculating Minimum Period of Confinement for Determinate Commitment Youth 

The minimum period of confinement is the time a youth must spend in a secure facility before being eligible for parole. 

A judge must decide whether to waive the minimum period of confinement to allow a youth to go to adult parole rather 

than prison. 

 

Offense Minimum Sentence 

Capital Murder 
10 years 

Aggravated Controlled Substance Felony or a First-Degree Felony 
3 years 

Second-Degree Felony 
2 years 

Third-Degree Felony 1 year 

 

  



 

 

 

Transfer to Adult Court 

While technically not a disposition, if a youth is tried as an adult, the consequences of a conviction bring different 

punishments. A youth in adult court is treated as any other adult, except that prosecutors may not seek the death penalty. 

With that one exception, sentences are exactly the same. It is important to be familiar with those punishments, so that 

you may properly advise your client regarding the effects of a transfer to adult court. 

Other Consequences 

1.  Driver’s License Suspension:  DWI offenses and certain controlled substance offenses require the 

suspension of a juvenile’s license. TFC § 54.042(a). The court also has the option of suspending the 

juvenile’s license for any offense. TFC § 54.042. 

 

2. Sex Offense Conditions:  Texas requires juvenile sex offenders to register until the 10th anniversary of 

their final disposition, or 10 years after they have completed the term of that disposition, whichever date 

is later.  Important to note that children may have the option of using a private registry.   

 

3. Enhancement in Adult and Youth Cases:  Courts are permitted to review juvenile records—even 

sealed ones—to determine adult sentencing. 

 

4. Handguns:  If a child is placed on probation for an offense where they personally used a handgun, they 

must, within 30 days of the start of probation, tell the probation officer how they acquired the weapon. 
 

5. Expulsion and Removal to Alternative Education Program:  Police officers must tell school 

officials about any student felony arrests and some misdemeanor including, but not limited to: possession 

of unlawful weapons or controlled substances; assault; or indecent exposure.  Schools may also remove 

students from regular classes and place them in alternative classes if the student is adjudicated delinquent 

because of a felony.  (See Education Code Chapter 37).   

 

6. College, University, and Trade School Applications:  If a school application asks for convictions, 

the student can say “no” because an adjudication is different from a conviction.  However, the Common 

App (used by over 800 colleges and universities) specifically asks for the adjudication history.  Unless the 

records were sealed, the student must answer “yes” to this question.   

 

7. Military Enlistment:  A delinquency adjudication can be detrimental to enlistment in the armed forces.  

Even is the record was sealed, the military can request to see copies of documents related to the 



 

 

 

adjudication.  It is critical that you speak to your client about the possibility of enlistment during the 

process and through record sealing.   

 

8. Public Benefits:  Families can be evicted from Section 8 housing if a family member does drugs or 

commits a violent act—even absent a hearing.  Dispositions that include registering as a sex offender can 

also affect housing.  Medicaid benefits are suspended during any detention period and SSI benefits might 

also be halted.   

 

9. Financial Aid: The Federal Government has passed legislation denying any federal financial aid to 

individuals convicted (or adjudicated) of a drug crime if convicted or adjudicated while the individual is 

receiving the aid. The denial lasts for certain periods of time, which increase with repeat offenses. Students 

may have to contend with other repercussions of their dispositions. 
 

10. Immigration:  Certain adjudications such as drug or sex offenses can derail a legal immigration process.  

If the child is undocumented, even a single arrest or detainment can jeopardize the child’s status.  Advocates 

should visit the Immigrant Legal Resource Center (www.ilrc.org) to understand the “Special  Immigrant 

Juvenile Status.” 

Alternatives to TJJD 

Historically, youth justice agencies devote the majority of their funds to confining a relatively small segment of the 

youth population—including numerous non-violent children—in large, overcrowded correctional institutions.
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While there have been significant improvements in the rate of incarceration, the current situation is far from ideal.  

Unfortunately, recidivism rates are frequently high for children who are released from these institutions, as in many 

cases habilitative/rehabilitative services are lacking. Research consistently has demonstrated that incarceration in 

secure facilities for many youth is less beneficial than smaller correctional programs providing greater individual care. 

Programs that place a stronger emphasis on counseling, education, job training, life skills preparation, conflict 

resolution, and mental health treatment are more successful. These programs are also beneficial to society because of 

better recidivism rates and lower costs.
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 You should, therefore, be aware of alternatives that may give your client a 

better chance to habilitate/rehabilitate themselves.  

 

Make an effort to ensure that your client is sent to a quality-tested program that will meet their needs. By increasing 

the number of days clients spend being habilitated/rehabilitated and receiving treatment in their homes and/or 
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communities rather than in institutions, the following program models have successfully generated lower recidivism 

rates than more conventional programs.

 

 They recognize that addressing problems in youths’ natural environments, 

rather than in artificial institutional settings, enables children to learn lessons they will be able to relate to their everyday 

lives. 

 

Multisystemic Therapy: Mental health counselors work with troubled teenagers and their families in their homes 

because behavioral problems can often be traced back to the family system. “Therapists seek to determine the negative 

dynamics that propel the young person toward delinquency – be they poor parenting, substance abuse, a learning 

disability, or attachment to delinquent peers. The therapist engages the family in strategies to overcome these root 

problems, while at the same time coaching parents in behavior management strategies to begin re-establishing order 

and respect in the home. During the process, therapists might refer the youth, parents, or even siblings to a wide range 

of possible supports—a substance abuse program, a job placement service, an after-school youth program, whatever it 

takes to overcome the problems and stabilize the family.”

54

 

 

Multidimensional Treatment Foster Care: This model “combines short-term, therapeutic foster care with 

intensive counseling for the natural family, followed by rapid reunification and ongoing support.”

55

 If you conduct 

some research before the adjudicatory phase of the trial, you may be able to convince the judge to consider committing 

your client to a program best suited to their needs by:  

• explaining how the program is suited to your client’s needs;  

• describing how the program functions (daily routine, staff qualifications, bed capacity, etc.);  

• presenting data documenting its success rate (e.g., recidivism rate, graduation rate, GED completion rate, 

etc.); and ascertaining that it has room for your client by calling beforehand.  

Be sure to determine the cost, who pays, and what insurance the facility accepts (Medicaid, CHIP, etc.).  
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Law Enforcement and Schools 

Types of School-based Police Officers 

Texas law defines two types of licensed law enforcement that may be placed in schools:  

a. School district peace officer commissioned under Section 37.081 of the Texas Education Code and  

b. School Resource Officer (SRO), defined by Section 1701.601 of the Texas Occupations Code 

Additionally, school districts may hire security personnel to patrol campuses and school events. 

 

These officers have the powers, privileges, and immunities of peace officers; and may enforce all laws, including 

municipal ordinances, county ordinances, and state laws; may, take a child into custody 

56

; has the powers, privileges, 

and immunities of peace officers. 

 

While approximately 200 school districts in Texas have their own police forces, many others contract with local police 

departments, which station officers on campuses. The contracts between 1) school districts and local police departments 

and 2) school district police departments and the local police departments with overlapping jurisdiction are called 

Memoranda of Understanding, or MOUs.

57

  These MOUs often do not describe the expectations or limits of officers 

who interact with schoolchildren, leaving the role of these officers unclear for both schools and law enforcement 

agencies. 

 

Special training and certification for School District peace officers and school resource officers is mandatory, and must 

follow guidelines defined by Sec 1701.262

58

  and must include child and adolescent development and psychology; 

positive behavioral interventions and supports, conflict resolution techniques, and restorative justice techniques; de-

escalation techniques and techniques for limiting the use of force, including the use of physical, mechanical, and 

chemical restraints; the mental and behavioral health needs of children with disabilities or special needs; and mental 

health crisis intervention.
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Miranda Warning and Students’ Rights at School. 

Students are subject to many restrictions that limit their movement while they are on school grounds. Mandatory 

attendance laws require students to attend school; 

60

 they cannot leave when they want or roam the building at-will but 

must ask for permission to leave their classrooms or the building. When students receive orders by school officials, they 

are expected to comply or face disciplinary action.  However, Miranda warnings do not have to be given unless you are 

in custody. In the context of Miranda rights, custody has a narrow meaning: either you have been placed under formal 

arrest, or the circumstances are such that a reasonable person might think that they are under arrest, meaning they 

believe they are not free to leave. However, a teacher, acting on her own, does not have the authority to place an 

individual under arrest. This means that when a teacher questions you at school, without law enforcement present, she 

does not have to read you. Yet certain school officials, such as a school resource officer, they must read the Miranda 

rights to the child. This also means that if you are in the custody of a school resource officer, and the teacher asks you 

questions in front of them, the teacher may also then be acting as an agent of law enforcement. 

 

Miranda warning violations are quite common during arrests of school children. Due to the nature of the juvenile law 

system, which 99% of the cases do not go to trial. The statements that were taken during the improper interrogation, 

are used against the child during plea negotiating, and the prosecution relies on a juvenile’s desire to plea out quickly. 

Searches of Children in School 

Students’ Fourth Amendment Right 

School officials are deemed to be government actors. They are required to act to protect student’s Fourth Amendment 

right to be free from unreasonable searches and seizures. This means that in order to search a student, the search must 

be reasonable. In New Jersey vs. T.L.O., 469 U.S. 325 (1985),

61

 the United States Supreme Court outlined the rules 

applying to school officials conducting searches of students’ bodies and personal effects. 

 

 

When Searches can happen 

Although the court held that school officials, as government agents, are subject to the Fourth Amendment, they do not 

have to obtain a warrant before conducting such searches. The court found that school officials do have to meet the 
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following standards in assessing whether a search of a student’s person or effects is reasonable and, therefore, 

permissible:  

1. The search must be reasonable at its inception, which means that the school officials have “reasonable grounds 

for suspecting that the search will turn up evidence that the student has violated or is violating either the law 

or the rules of the school”; and 

2. The search’s scope must be reasonably related to the purpose of the search and not excessively intrusive.  

The determination of whether or not a search is excessively intrusive considers the age and sex of the students as well 

as the nature of the infraction.
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There are some limits on school searches: 

• The search must be justified– there must be a reasonable suspicion that the search will find evidence of a 

violation of the law or of school policy.

63

 

• The search conducted must be reasonable in scope – not excessively intrusive in light of student’s age and 

gender– to the circumstances that led to the search in the first place.

64

 

 

Basically, if the search is reasonable under all of the circumstances, the judges will uphold it. Judges have allowed all of 

the following searches under our law: 

• Searches of lockers, purses, gym bags, and backpacks. 

• Searches by metal detectors. 

• Dog sniff searches of student bags, lockers, and cars parked on school grounds. 

• Breathalyzer use at proms and other extracurricular activities to test for alcohol use. 

• Drug testing by urinalysis for participation in sports and other extracurricular activities. 

• Pat-downs  

 

Once the school officials start a search, if they find something other than what they were looking for, the search is still 

valid. For instance, if your client was patted down looking for cigarettes, and a knife was found, the search is still valid 

even though no cigarettes were actually found. And of course, your client faces arrest for weapon possession.
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Class C Misdemeanor Citations and Complaints 

In recent years, the Texas Legislature has prioritized limiting the use of Class C misdemeanor citations as a response to 

student misbehavior that could also be considered low-level criminal activity. In 2013, two different bills passed that 

addressed issues related to student discipline, the issuance of citations to students for school misconduct, and the 

process for sending students to the justice of the peace or municipal court system for the prosecution of certain 

misdemeanor offenses.
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Class C Misdemeanor Offenses at School: Class C misdemeanors are offenses, other than traffic offenses, that are 

punishable by a fine not to exceed $500 and no jail time. These offenses are the lowest level of misconduct punishable 

as a crime in Texas. Common Class C misdemeanors on school grounds include the offenses of disorderly conduct 

(which includes fighting, profanity, offensive gestures or noises, threats, indecent exposure, and more), disruption of 

class, disruption of transportation, trespass, and minor in possession of alcohol. Although these offenses are not 

categorized as serious crimes by the Texas Penal Code, the offenses may 

constitute serious disruptions for schools. 

 

A Peace Officer cannot cite to a child who is alleged to have committed a school offense (class C misdemeanor, other 

than a traffic offense); however, a peace officer is not prohibited from taking a child into custody under applicable law. 

A school district that commissions peace officers may develop a system of graduated sanctions that may be required to 

be imposed on a child before a complaint is filed in criminal court for the offenses of disruption of class or disorderly 

conduct. A complaint alleging the commission of a school offense must include a sworn statement by a person who has 

personal knowledge of the underlying facts giving rise to probable cause to believe that an offense has been committed, 

as well as a statement from a school employee stating whether the child is eligible for or receives special services due to 

a disability and whether graduated sanctions were required and completed before the complaint was filed. 

Implications for Student Offenses 

• Students Age 9 and Younger: No Capacity. By law, students 9 and younger do not possess the mental 

capacity to commit a Class C misdemeanor offense. 

• Students Ages 10–14: Rebuttable Presumption of No Capacity. Students ages 10 to 14 are presumed to 

lack the mental capacity to commit a Class C misdemeanor offense, but the prosecution may rebut this 

presumption. 
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• Students Ages 10-16: No Citations at School. Students ages 10 to 16 may not be issued citations for Class C 

misdemeanor offenses on school grounds.  

• Students of Any Age: No Disruption of Class or Transportation. A student cannot commit the offense of 

disruption of class at the school at which the student is enrolled. A student cannot commit the offense of 

disruption of transportation. 

• Sworn Complaint for Ages 10-16. A police officer or school official may swear out a complaint against a non-

student for disruption of class or disruption of transportation. A police officer or school official may swear out 

a complaint against a student for disorderly conduct. If a district with its own police department has adopted 

graduated sanctions, graduated sanctions must have been tried and failed before an official may swear out a 

complaint. 

• Students Ages 17 and Older. A non-student may receive a citation (or complaint) for disruption of class or 

transportation. A student may receive a citation for disorderly conduct. 

Children Younger Than 12 Years of Age, Disorderly Conduct 

Certain disorderly conduct offenses (i.e., profanity, obscenity, loud noises, noxious odors, and fighting) do not apply 

to a student younger than 12 if the conduct occurs at a public school campus during regular school hours. 

 

Truancy Under the Texas Education Code 

Absent an exemption such as attendance at a private school or homeschool, Texas law requires students age 6-19 to 

attend school each day that instruction is provided. Compulsory attendance also applies to students who are younger 

than six who have previously been enrolled in first grade and to students below the age of six who are voluntarily 

enrolled in pre-kindergarten or kindergarten. For students over the age of 19, student truancy may result in revocation 

of enrollment in certain circumstances. Tex. Educ. Code §§ 25.085-.086. 

Non-criminal School Discipline 

Chapter 37 requires all districts to have a Student Code of Conduct, which includes:  

1. The standards for student conduct; circumstances under which a student may be removed from a classroom, 

campus or Disciplinary Alternative Education Program (DAEP);  

2. Conditions that authorize a principal or administrator to place a student in a DAEPl and  

3. Conditions under which a student may be suspended or expelled from school. 

 

 

  



 

 

 

Resources for Help 
www.swjdc.org 

Southwest Juvenile Defender Center This site has information about trainings and resources available in Texas for 

youth defenders.  

 

www.njdc.info 

National Juvenile Defender Center This site houses research and references on youth justice issues. It considers issues 

at a national level but has links to local resources as well. 

 
www.juvenilelaw.org 

Texas Bar Association Juvenile Law Section This site, updated weekly, has information regarding the Section and 

summaries of juvenile cases. The site also has information on the legal specialization in juvenile law. Membership in 

the Section includes four issues of the Section’s newsletter, an additional legislative issue on odd-numbered years, and 

the TEXAS JUVENILE LAW 9TH EDITION. The Section also hosts an annual conference on juvenile law every 

February.  

 
http://www.tjpc.state.tx.us/ 

Texas Juvenile Probation Commission This site is an important resource for youth practitioners. The site has a list of 

approved residential facilities, which can be invaluable when looking for possible placements. The site includes reports 

and procedures from the Juvenile Probation Commission, publications and statistics regarding probation and detention 

in Texas, links to related information, lists of probation procedures and facilities, and more.  

 
http://www.TJJD.state.tx.us/ 

Texas Juvenile Justice Department This site has information regarding the Texas Juvenile Justice Department.  

 

http://www.swkey.org 

Southwest Key Southwest Key is a not-for-profit agency providing a continuum of services to troubled youth and their 

families. The site outlines some of these programs in detail. 

 

  



 

 

 

Appendix A.  Landmark Supreme Court Decisions 

Kent v. United States  

In Kent v. United States, 383 U.S. 541, 86 S. Ct. 1045, 16 L. Ed. 2d 84 (1966), Morris Kent, at the age of 16 and while on 

probation for previous offenses, was arrested for rape and robbery. The juvenile court waived its jurisdiction and 

transferred the case to the U.S. District Court for the District of Columbia. In so doing, the juvenile court held no 

hearing and did not rule on the Kent’s counsel’s motions for a waiver hearing and for access to Kent’s juvenile social 

service file, which was compiled by juvenile court officials during Kent’s probation. After a trial in the district court, 

Kent was acquitted by reason of insanity of the rape charge, but convicted on six counts of housebreaking and robbery. 

He was sentenced to a total of 30 to 90 years in prison. Kent appealed and the United States Court of Appeals for the 

District of Columbia Circuit affirmed. Kent appealed to the United States Supreme Court, which reversed and 

remanded to the district court to determine, after a de novo hearing on waiver, whether waiver was inappropriate. 

Interpreting the District of Columbia’s Juvenile Court Act "in the context of constitutional principles relating to due 

process and the assistance of counsel," 383 U.S. 541, 557 (1966), the Supreme Court held that the waiver of juvenile 

court jurisdiction was a "critically important" action that entitled youth to a hearing with the assistance of counsel, 

access to records, and a statement of the reasons for the juvenile court’s decision.  

In re Gault  

In In re Gault, 387 U.S. 1, 87 S. Ct. 1428, 18 L. Ed. 2d 527 (1967), Gerald Gault ("the child") was 15 years old and on 

probation when he was taken into custody after a female neighbor complained of lewd phone calls. After a hearing 

before the juvenile court, the child was ordered committed into the State Industrial School until he attained the age of 

21. The child’s parents filed a writ of habeas corpus in the state courts, challenging, on due process grounds, the 

constitutionality of Arizona’s Juvenile Code and the procedure actually used in their child’s case. The Arizona Supreme 

Court affirmed the dismissal of the petition for the writ. The United States Supreme Court reversed, holding that the 

juvenile court adjudication of "delinquency" must comply with due process requirements. The Court held that the child 

and their parents or guardian must be given notice of the delinquency hearing, with specific allegations against the child 

set out, enough in advance of the hearing to prepare. Also, it held that the child and parents/guardians must be advised 

of their right to be represented by counsel and that, if they cannot afford counsel, that counsel would be appointed to 

represent the child. The Court also held that the constitutional privilege against self-incrimination applies in such 

proceedings and that, absent a valid confession, a juvenile in such proceedings must be afforded their constitutional 

rights of confrontation and sworn testimony of witnesses available for cross examination.  



 

 

 

In re Winship  

In In re Winship, 397 U.S. 358, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970), a New York Family Court judge relied on a 

preponderance of the evidence, the standard of proof required by the New York Family Court Act, in finding that the 

child, a 12-year-old boy, had committed a crime that would be considered a larceny if adjudicated in adult court. The 

New York Court of Appeals affirmed the conviction, but the United States Supreme Court reversed. The Supreme 

Court held that youths, like adults, are constitutionally entitled to proof beyond a reasonable doubt when they are 

charged with violation of a criminal law.  

Fare v. Michael C.  

In Fare v. Michael C., 442 U.S. 707, 99 S. Ct. 2560, 61 L. Ed. 2d 197 (1979), Michael C. ("the child") was 16 years old and 

on probation when he was implicated in a murder. He was advised of his Miranda rights and asked if his probation 

officer could be present during the interrogation, but the police refused. He then agreed to talk to the police without an 

attorney and subsequently incriminated himself in the murder. The probation department then moved to make the 

child a ward of the state based on his incriminating statements. The child moved to suppress the statements but the trial 

court denied the motion. The Supreme Court of California reversed, holding that statements had been made in violation 

of the child’s Fifth 43 Amendment right against self-incrimination. Specifically, the California Supreme Court held that 

the child’s request for his probation officer constituted a per se invocation of his Fifth Amendment rights in the same 

way that a request for an attorney was found to be. The United States Supreme Court reversed, holding that the child’s 

request for his probation officer was not a per se invocation of his Fifth Amendment Miranda rights. The Court went 

on to hold that "whether the statements obtained during subsequent interrogation of a juvenile who has asked to see his 

probation officer, but who has not asked to consult an attorney or expressly asserted his right to remain silent, are 

admissible on the basis of waiver remains a question to be resolved on the totality of the circumstances surrounding the 

interrogation." 442 U.S. 707,728 (1979). The court went on to conclude that, based on the records before it, the 

statements obtained by the police were proper and their admission was correct. 

  



 

 

 

Appendix B.  Sample Motions 
 

Sample Motions to Suppress Based on the NJDC Materials 

 

Sample Motion to Suppress 

  
CAUSE NO. 123567 

IN THE MATTER OF § IN THE DISTRICT COURT 
 §  
 § XXXth JUDICIAL DISTRICT 
 §  
CLIENT NAME § HARRIS COUNTY, T E X A S 

 
  

  

NOTE TO RECIPIENTS: What follows is a draft of a memorandum of law in support of a motion to suppress 

a juvenile statement. It is a far from perfect draft, but is meant to provide a framework for such a pleading. 

Of course, before using any of the law contained within this motion, the cases should be Shepardized and the 

pleading should be edited to incorporate local law. 

  

  

RESPONDENT’S MOTION TO SUPPRESS EVIDENCE 

  

COMES NOW, the Respondent, F.L., by and through his attorney and respectfully moves the Court to suppress all 

physical evidence and all statements or confessions obtained as a result of the arrest of this Defendant, and in support 

of said Motion would show the following: 

I.  

Establish JDX 

Respondent, F.L. is a child pursuant to Tex. Fam. Code Ann. § 51.02(b), who was born on the ____ day of 

____ A.D. 20____. 

  



 

 

 

II. 

Custodial Interrogation at school leading to evidence previously known of by officer 

On or about the ____ day of ____, 20____, said Respondent was taken into custody by School Resource 

Officer and was interrogated.  As a result of said interrogation, an oral confession was received from the Respondent 

and statements were obtained which confirmed the existence of certain incriminating physical evidence previously 

known to the officer.   

  

F.L.’s statement, even if given voluntarily, only reiterated what the officer already believed to be true and did not lead 

to physical evidence not previously known to the officer. As such, the statement must be suppressed because it leads 

only to physical evidence previously known to the police. Matter of R.L.S., 575 S.W.2d 665, 666 (Tex. Civ. App.—El 

Paso 1978, no writ)(holding inadmissible an otherwise valid oral confession because there was no showing that it led 

police to physical evidence about which they did not already have knowledge.) 

 

III. 

Custodial Interrogation at school leading to evidence NOT previously known of by officer 

ALL STATEMENTS ALLEGEDLY MADE AT THE SCHOOL AND AT THE POLICE STATION WERE 

OBTAINED IN VIOLATION OF MIRANDA 

 

On or about the ____ day of ____, 20____, said Respondent was taken into custody by School Resource 

Officer and was interrogated.  As a result of said interrogation, an oral confession was received from the Respondent 

and statements were obtained which led to the seizure of certain incriminating physical evidence. 

The actions of the School Resource Officer violated the constitutional and statutory rights of the Respondent under 

the Fourth, Fifth, Sixth and Fourteenth Amendments to the United States Constitution, Article I, Section 9 of the 

Texas Constitution, Article 38.23 of the Texas Code of Criminal Procedure, and Sections 52.02, 51.09, 51.095, 51.17, 

and 54.02 of the Texas Family Code. 

The government may not use statements “stemming from custodial interrogation of the defendant unless it 

demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination.” Miranda v. 

Arizona, 384 U.S. 436, 444 (1966).  In order to use a statement that is the product of custodial interrogation, the 

government must satisfy the burden of provinNot only that Miranda warnings were given, but also that “the 

defendant knowingly and intelligently waived his privilege against self-incrimination and his right to retained or 

appointed counsel.” Id. at 475. 

  



 

 

 

IV. 

Custody 

F.L. was in custody when a uniformed School Resource Officer, the school principal, and a teacher stopped 

him in the gym, demanded that he empty his pockets and then instructed him to remain on the bleachers. See in the 

Matter of D.A.R., 73 S.W.3d 505 (Tex. App.—El Paso 2002, no pet.) (where officers asserted their authority of 

Respondent and confronted Respondent with incriminating evidence establishing probable cause to arrest, encounter 

escalated to custodial.). For purposes of Miranda, “[t]he [Supreme] Court agreed that ‘the circumstances of each case 

must certainly influence’ the custody determination, but reemphasized that ‘the ultimate inquiry is simply whether 

there is a formal arrest or restraint on freedom of movement to the degree associated with a formal arrest.’” 

Yarbororough v. Alvarado, 541 U.S. 652, 662 (2004) (quoting California v. Beheler, 463 U.S. 1121 (1983) (per curiam)). 

Custody must be determined based on how a reasonable person in the suspect’s situation would perceive his 

circumstances. J.D.B. v. North Carolina, 131 S. Ct. 2394, 2402 (2011); Berkemer v. McCarty, 468 U.S. 420 (1984). 

  

While the custody analysis does not take into account the subjective mental state of the suspect to prevent officers 

from having to analyze a suspect’s idiosyncrasies, age is different.  J.D.B., 131 S. Ct. at 2403. It is not an idiosyncrasy, 

but a fact with common sense implications. Id. As the Supreme Court recognized in J.D.B., custodial interrogation is 

inherently coercive and can induce false confessions, especially when the subject is a juvenile.  Children like F.L. are 

less mature and less responsible than adults; lack experience, perspective and judgment to recognize and avoid poor 

choices; and are vulnerable or susceptible to outside pressures. Id. As long as age is known or objectively apparent to 

the officer, it is appropriate consideration in determining whether a suspect was in custody at the time of 

interrogation. Id. at 2406. 

  

In this case, there was no question that F.L. was a child according to Tex. Fam. Code Ann. 51.01(b).  The School 

Resource Officer and the principal clearly recognized him as a student.  In addition, the circumstances of F.L. seizure 

by the uniformed School Resource Officer, who was employed by the ____ Police Department, clearly involved a 

restraint on freedom of movement associated with a formal arrest.  As articulated in Yarborough. According to the 

information provided by the government, the School Resource Officer seized F.L. in the school gym, conducted a 

search of his person and directly questioned him about the events concerning the underlying charges in the case. See 

Dunaway v. New York, 442, U.S. 200, 215 (1979).  Further, the officer instructed F.L. to sit on the bleachers while the 

officer stood directly in front of him.  F.L. did not feel free to leave the school gym prior to or during questioning by 

the officer and was therefore in custody 

  

Even where the circumstances of custody do not constitute an arrest under Fourth Amendment analysis, those 

circumstances may nonetheless indicate “custody” for Fifth Amendment purposes.  The Texas Court of Criminal 

appeals made clear that the “mere fact that an interrogation begins as non-custodial does not prevent custody from 

arising later. Dowthitt v. State, 931 S.W.2d 244, 255 (Tex. Crim. App. 1996).  Even if Jonathan was not formally placed 



 

 

 

under arrest at the school gym, “police conduct during the encounter may cause a consensual inquiry to escalate to 

interrogation.” Id. In light of the circumstances, a reasonable person of F.L.’s age in his position would not have felt 

free to leave at the time of the alleged statements. 

  

V. 

Did not knowingly, intelligently, and voluntarily waive Miranda rights  

(FAILURE TO GIVE WARNING) 

  

After placing F.L. in custody, the officer asked him direct questions about the incident underlying F.L.’s 

arrest, in the presence of the school principal and teacher, prior to advising him of his rights required by Miranda.  

Where the police interrogate an individual who is in their custody, an individual has a constitutional right to be 

warned, “[p]rior to any questioning . . . that he has a right to remain silent, that any statement he does make may be 

used as evidence against him, and that he has the right to an attorney, either retained or appointed.” Miranda, 384 U.S. 

at 444. “[T]he prosecution may not use statement, whether exculpatory or inculpatory, stemming from custodial 

interrogation of the defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege 

against self-incrimination.” Rhode Island v. Innis, 446 U.S. 291(1980) (quoting Miranda, 384 U.S. at 444). Miranda 

warnings provide the necessary safeguards where the police must expressly advise a person that he or she has the 

right against self-incrimination. Miranda, 384 U.S. at 471. It is the government’s burden to prove that the client did in 

fact waive his rights after he was properly given the warnings.  North Carolina v. Butler, 441 U.S. 369, 375 (1979). In 

the absence of these specific warnings, statements elicited during custodial interrogations are presumptively coerced 

and must be suppressed. See United States v. Patane, 542 U.S. 630, 639 (2004); see also Meza v. State, 577 S.W.2d 705, 707 

(Tex. Crim. App.1979). 

  

In this case, F.L. could not have knowingly, intelligently, and voluntarily waived his Miranda rights before he was 

interrogated by the School Resource Officer in the gym, because he was never given Miranda warnings. The failure to 

show that the client understood the warnings and that the police obtained a valid waiver would render any statement 

in response to custodial interrogation inadmissible. 

  

VI. 

Miranda violation in principal’s office – Custody 

  

F.L. was in custody when he was questioned inside the principal’s office. See D.A.R., 73 S.W.3d at 512-13. Similar to 

the circumstances in the school gym, F.L. reasonably felt that there was a restrain on his freedom of movement that 

rose to the level associated with a formal arrest when inside the principal’s office. Yarborough, 541 U.S. at 662; 

Berkemer, 468 U.S. 420. Moreover, the uniformed officer physically led F.L. by his shoulder from the school gym to 



 

 

 

the principal’s office and continued to maintain custody over F.L. while directing him into the principal’s office, 

shutting the door behind them, and holding him there for questioning. See Dunaway, 442 U.S. at 215. The principal’s 

office was small, measurinNo more than 13 by 13 feet, and was crowded with a desk, two chairs, the principal, two 

uniformed officers and F.L.’s girlfriend.  F.L. was ushered into the office ahead of the resource officer, did not feel free 

to leave, and was therefore in custody prior to further interrogation. 

  

VII. 

Interrogation “reasonably likely to elicit incriminating response” 

  

F.L. was interrogated inside the principal’s office prior to being warned of his Fifth Amendment right against 

self-incrimination. Miranda, 384 U.S. at 444. Custodial interrogation has been defined by the Supreme Court as “. . . 

questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of 

his freedom of action in any significant way.” Id. However, interrogation does not only apply to police practices that 

involve direct questioning of a defendant while in custody. See Innis, 446 U.S. at 298. Interrogation under Miranda also 

refers to “words or actions on the part of the police . . . that the police should know are reasonably likely to elicit an 

incriminating response from the suspect.” Id. at 301. This behavior is the functional equivalent of police interrogation 

within the meaning of Miranda. Id. at 302. 

  

Here, the officer knew or should have known that the interaction with F.L.’s girlfriend would elicit statements from 

F.L. In F.L.’s presence, the officer asked his girlfriend about the underlying charges in this case, fully aware that her 

response would likely elicit statements from F.L. Thereafter, the officer continued to question F.L. directly about the 

allegations after excusing his girlfriend from the office.  Under the circumstances, the officer’s interaction with F.L.’s 

girlfriend constituted interrogation of F.L. for the purposes of Miranda. 

  

  

  

  

VIII. 

Did not knowingly intelligently, and voluntarily waive Miranda. 

  

F.L. did not knowingly, intelligently and voluntarily waive his Miranda rights before he was subject to 

custodial interrogation inside the principal’s office. Miranda, 384 U.S. 436. Statements made during custodial 

interrogation must be suppressed unless the prosecution can demonstrate that Miranda warnings were given prior to 

questioning. Innis, 446 U.S. 291. Unless the government can show that the client was given and understood the 

warning, the Court must presume that there was no valid waiver. 



 

 

 

  

Here, not only did the officer fail to advise F.L. of his Miranda rights, but the officer also clearly sought to obtain 

incriminating statements from F.L. through coercive tactics and inappropriate behavior. While inside the principal’s 

office, the officer pressured F.L. to speak by telling him that he needed to tell what he knew to avoid less trouble.  

  

All alleged statements made by F.L., both in response to the officer’s pressure and in response to the girlfriend’s 

statements following the officer’s actions, were made as a result of custodial interrogation without a waiver of his 

rights as required by Miranda. As such, any and all unwarned statements given must be suppressed as the product of a 

Fifth Amendment violation. 

  

IX. 

Unnecessary Delay 

  

Respondent was not immediately taken before a magistrate and given a warning of his constitutional and 

statutory rights as guaranteed by the United States Constitution, the Code of Criminal Procedure of the State of Texas 

and the Family Code of the State of Texas.  See Contreras v. State, 998 S.W.2d 656 (Tex. App.—Amarillo 1999), rev’d by 

67 S.W.3d 181 (Tex. Crim. App. 2001) (holding a delay of 50 minutes in bringing respondent to a juvenile processing 

center was unnecessary where police were interviewing witnesses and attending to the victim of the offense).  

  

  



 

 

 

X. 

Statement not taken in accordance with § 51.095 

  

F.L.  was eventually brought before a magistrate and given a warning of his constitutional and statutory 

rights, but only after giving an oral confession and statements to the police. First and foremost, the statement is 

flawed on its face and was not signed by F.L.. And while a magistrate is not required to inform the child of the possible 

punishment range, when a proffered punishment range is incorrect, the resulting statement must be excluded. See 

Diaz v. State, 61 S.W.3d 525 (Tex. App.—San Antonio 2001, no pet.) 

  

Furthermore, the magistrate unreasonably took F.L.’s statement in the presence of an officer in violation of Tex. Fam. 

Code Ann. § 51.095(a)(1)(B)(i) and made no inquiry into whether or not F.L. understood his rights.  Given the non-

violent nature of F.L.’s offense and his compliant demeanor, there was no need for the officer’s presence.  

Furthermore, the continued presence of the officer only continued the coercive nature of the statement. This is 

especially evident given that once a faulty confession is given, the impact of a subsequent warning is much weaker 

than it would have been absent a prior confession. See R.C.S. v. State, 546 S.W.2d 939 (Tex. Civ. App.—San Antonio 

1977, no writ). Even a warning by a “neutral and detached” magistrate and a determination of voluntary waiver is 

questionable if the magistrate has no knowledge of a prior illegal statement. Id.  

  

  

Additionally, though a magistrate is not required to test the child or obtain acknowledgements of each warning, there 

must be a modicum of effort to support the magistrate’s finding that the child understood his right. Cf. Carter v. State, 

650 S.W.2d 843, 850 (Tex. App—Houston[14th Dist.] 1982), aff’d, 650 S.W.2d 793 (Tex. Crim. App. 1983) (“[It is] 

impossible for [a] magistrate to be fully convinced that [a child] understood the nature and extent of the statement if 

there is not an examination or inquiry”).  

  

X. 

Statements Given At Police Station (Mirandized) – Custody 

  

F.L. was in custody when he was taken from school, handcuffed and transported to the police station for 

questioning.  There should be no dispute that F.L. was in custody when he was formally arrested and transported to 

the Police Department. “’The ultimate inquiry is simply whether there is a formal arrest or restraint on freedom of 

movement of the degree associated with a formal arrest.’” Yarborough, 541 U.S. at 662 (quoting California v. Beheler, 

463 U.S. 1121). 

  



 

 

 

The Supreme Court held that “Miranda safeguards come into play whenever a person in custody is subjected to either 

express questioning or its functional equivalent.” Innis, 446 U.S. at 301. Here, the officer directly questioned F.L. about 

the school incident after his arrest. Any questions even remotely related to the subject of his arrest are an 

interrogation for Miranda purposes. Because the officer questioned F.L. after he was already under arrest, this 

constituted custodial interrogation. 

  

XI. 

Did not knowingly, intelligently, and voluntarily waive rights (Mirandized) 

  

While F.L. was clearly advised of his rights at the police station, F.L. did not knowingly, intelligently and 

voluntarily waive his Miranda rights before he was subject to custodial interrogation. Miranda, 384 U.S. 436. The 

question of whether the waiver is valid depends upon the totality of the circumstances. Butler, 441 U.S. at 374-75 

(citing Johnson v. Zerbst, 304 U.S. 458, 464 (1938)) (waiver factors included the facts and circumstances of the case such 

as the background, experience and conduct of the defendant). It is also appropriate for a court to consider the 

intellectual capacity and education of the accused. See Sims v. Georgia, 389 U.S. 404 (1967) (juvenile’s confession 

requires “special caution” because of the increased susceptibility of youth to coercion due to “fantasy, fright or 

despair”).  Factors to consider include the juvenile’s age, experience with law enforcement, education, background and 

intelligence, circumstances surrounding the statement itself, and whether the juvenile has the ability to comprehend 

his Miranda rights. See Fare v. Michael C., 442 U.S. 707, 725 (1979); E.A.W. v. State, 547 S.W.2d 63, 64 (Tex. App.—

Waco 1977), no writ. 

  

Under the totality of the circumstances, F.L. could not have executed a valid waiver of his Fifth Amendment rights 

before the investigator engaged in custodial interrogation. His young age, combined with his lack of experience with 

law enforcement, suggests that he did not have adequate prior knowledge of Miranda warnings before this case.  F.L. 

was 15 years old at the time of his arrest. An armed and uniformed officer placed F.L. in handcuffs after more than an 

hour of questioning at school, transported him to the police station and then placed him in an interrogation room 

after denying his numerous requests to speak with his parents. See Tex. Fam. Code Ann. §52.025(c) (“A child may not 

be left unattended in a juvenile processing office and is entitled to be accompanied by the child’s parent, guardian, or 

the child’s attorney”); Cf. Gallegos v. Colorado, 370 U.S. 49, 53-54 (1962) (the absence of an adult or counsel are critical 

factors in determining whether a minor’s statement is involuntary); Haley v. Ohio, 332 U.S. 596, 599 (1948) (refusal to 

allow 15-year-old’s mother access to him and absence of counsel contributed to the involuntariness of his confession).   

  

Once at the police station, the officer insisted on speaking with F.L. at length. The questioning was extensive. Under 

these circumstances, F.L. would not have been able to waive his rights in any meaningful sense. These circumstances 

were exacerbated by F.L.’s low intellectual functioning. Although the officer claims to have advised F.L. of his rights, 

he acknowledges that he never asked if F.L. could read, and he never asked F.L. to read the card out loud. Cf. Carter v. 



 

 

 

State, 650 S.W.2d 843, 850 (Tex. App—Houston[14th Dist.] 1982), aff’d, 650 S.W.2d 793 (Tex. Crim. App. 1983) (“[It is] 

impossible for [a] magistrate to be fully convinced that [a child] understood the nature and extent of the statement if 

there is not an examination or inquiry”). Moreover, F.L. never signed the card and never verbally acknowledged that 

he understood his rights. 

  

Notwithstanding the Supreme Court’s reminder in Berghuis v. Thompkins that Miranda does not invariably require an 

express waiver of the right to silence or the right to counsel, 130 S. Ct. 2250 (2010), the prosecution bears a substantial 

burden in establishing an implied waiver. Butler, 441 U.S. at 373; Tague v. Louisiana, 444 U.S. 469, 470-71 (1980); 

Michael C., 442 U.S. at 724. “A valid waiver will not be presumed simply . . . from the fact that a confession was in fact 

eventually obtained.” Miranda, 384 U.S. at 475; Butler, 441 U.S. at 373. It is difficult in any case and even more difficult 

in a juvenile case for the government to show that the client has made a valid waiver without the signature on the 

Miranda waiver card or any other verbal acknowledgment that the client understood his or her rights. Cf. Butler, 441 

U.S. at 371 (defendant acknowledged receipt of his rights and willingness to talk when he stated “I will talk to you, but 

I am not signing any form”). Given the totality of the circumstances in the present case, the government cannot meet 

its burden to show that F.L knowingly, intelligently, and voluntarily waived his Miranda rights prior to custodial 

interrogation, and all alleged statements made at the police station must be suppressed. 

  

XII. 

Subsequent Miranda does not cure previous violations 

  

In Missouri v. Seibert, 542 U.S. 600 (2004), the Supreme Court examined the “question first” technique often 

used by police officers. Under this practice, an officer first elicits a confession from a suspect without first advising 

the suspect of his Miranda warnings. Id.at 604.  Such a confession would be inadmissible.  After eliciting this 

preliminary confession, however, the officer follows with “mid-stream” Miranda warnings. Id. The officer then covers 

the same type of questioning, hoping that the suspect will speak freely, now that the suspect has already made 

incriminating admissions. The Court found that the “question first” interrogation technique used in Seibert was 

unconstitutional, because such an interrogation technique “is designed to circumvent Miranda v. Arizona.” Id. at 618 

(Kennedy, J. concurring). A statement made after mid-stream warnings is thus inadmissible. 

  

The police violated the rule enunciated in Seibert in this case.  First, as stated above, a School Resource Officer 

subjected F.L. to un-Mirandized custodial interrogation during his initial detention in the school gym and again inside 

the principal’s office. Only after F.L.’s alleged confession at the school was he formally arrested and transported to the 

police station for processing. Once F.L arrived at the police station it was then that an officer administered the 

Mirandawarnings. Immediately after warnings were given, the officer resumed questioning. The officer indicated to 

F.L. that he was going to ask him the “same questions” as the resource officer. As in Seibert, this use of a pre-warning 



 

 

 

statement to elicit post-warning statements is impermissible. 542 U.S. at 604. Therefore, F.L.’s statement to the officer 

while at the police station must be suppressed as a violation of his Fifth Amendment right against self-incrimination 

pursuant to Miranda and Seibert. 

  

XIII. 

Did not voluntarily, knowingly and intelligently waive entitlement to have parent present 

  

A person who takes a child into custody is required to “promptly give notice of the person’s action and a 

statement of the reason for taking the child into custody” to the child’s parent, guardian, or custodian. Tex. Fam. Code 

Ann. § 52.02(b). Failure to comply with this requirement may result in exclusion of any statement obtained from 

custodial interrogation when the statement is taken at a juvenile processing center.  See In re C. R., 995 S.W.2d 778, 

780 (Tex. App.—Austin 1999, pet. denied) (holding that the statement given during the violation should have been 

excluded from evidence). A child who has been taken into custody and taken to a juvenile processing office for the 

purpose of obtaining a confession is entitled to have a parent present under Tex. Fam. Code Ann. §52.02(c) if he or she 

desires.  F.L. was not informed of this right and therefore did not knowingly waive the right. While there is not 

caselaw explicitly requiring the child be advised by law enforcement or judge of this right, it is clear that it is a right 

that belongs to the child nonetheless. Furthermore, it seems separate from separate from Section 51.095. Where a 

child is brought to a juvenile processing center and has not been advised of the right or waived the right without an 

attorney present, the child is wrongfully deprived of the statutory protections of the state. F.L. was neither informed 

of this entitlement, nor did he knowingly waive it.  As such, any statements made should be suppressed as an effect of 

the wrong doing and coercive behavior of the state. 

  

  



 

 

 

XIV. 

Involuntary / Coerced Statement 

  

Statements made to police that are not the “product of free will and rational choice” must be suppressed. 

Mincey v. Arizona, 437 U.S. 385, 395 (1978). F.L. has a constitutional right to a fair hearing on this matter, at which the 

government bears the burden of proving the voluntariness of the statements by a preponderance of the evidence. Lego 

v. Twomey, 404 U.S. 477, 489 (1972); Jackson v. Denno, 378 U.S. 368, 378 (1964). The test used by courts to determine 

voluntariness is whether the defendant’s free will has been overborne, given the totality of the circumstances. Arizona 

v. Fulminante, 499 U.S. 279, 288 (1991). The issue of free will must be addressed in light of the facts of the specific 

case. Coercive interrogation techniques as applied to, or independent of, the unique characteristics of the suspect 

must also be taken into consideration. Colorado v. Connelly, 479 U.S. 157, 163 (1985) (citing Moran v. Burbine, 475 U.S. 

412, 432-434 (1986)). 

  

Statements or admissions involving juveniles require special attention when evaluating voluntariness. In re Gault, 387 

U.S. at 45. The Supreme Court has recognized that youth and inexperience make juveniles more vulnerable to 

interrogation techniques and that their confessions must be examined with “special care.” Haley, 332 U.S. at 599 

(refusal to allow 15-year-old’s mother access to him and absence of counsel contributed to the involuntariness of his 

confession); see also In re Gault, 387 U.S. at 45 (Juvenile’s confession requires “special caution” because of the increased 

susceptibility of youth to coercion due to “fantasy, fright or despair”). Juvenile confessions must not be “the product of 

. . . fright or despair.” In re Gault, 387 U.S. at 55. The determination of voluntariness for juveniles involves the review 

of additional evidence such as the (1) The child’s age, intelligence, maturity, and experience; (2) the amount of time in 

the custody of the police; (3) the amount of time isolated from family and friendly adult advice; (4) whether the child 

was asked if they wanted to assert their rights; (5) whether the child was informed of their rights in their language; 

and (6) whether there was unnecessary delay in taking the child before a magistrate. 

  

F.L. was interrogated on four separate occasions in this case: (1) after he was stopped in the school gym; (2) inside the 

principal’s office; (3) while at the police station; and (4) while detained at the juvenile detention center.  In each 

instance, Jonathan was away from home and away from his parents when questioned at different times by a 

uniformed school officer, a uniformed police officer, a detective and a probation officer about the underlying charges.  

His request to speak with his parents was promptly and repeatedly denied, and he was questioned without their 

presence. At school, F.L. was frightened and intimidated by not only the officer, but also the principal and teacher 

who were initially present during the first interrogation. F.L. was subjected to intense questioning for an extended 

time without any food or drink, and no breaks. 

  



 

 

 

The failure to send for a 15-year-old’s parents and the failure to see to it that he has the advice of a lawyer or a friend 

during an interrogation contribute to the involuntariness of his statement because of the increased coercive effect 

from police that the youth may experience. See Gallegos, 370 U.S. at 53-54 (the absence of an adult or counsel are 

critical factors in determining whether a minor’s statement is involuntary); Haley, 332 U.S. 596. 

  

The officer began questioning 15-year-old F.L. at the school without ensuring that F.L.’s parents, a lawyer, or another 

adult adviser were present to advise him, and instead convinced F.L. that he was “trying to help.” Further, when F.L. 

repeatedly asked the officer to allow him to telephone his father, the officer consistently refused or ignored his 

request. This deprived him of his entitlement to be accompanied by his parent in a juvenile processing office. Tex. 

Fam. Code Ann. § 52.025(c). Despite F.L.’s requests for support, the officer continued to question F.L. and persuaded 

him to make a written statement without any advice from his parents, a lawyer or adviser. Finally, when F.L. refused 

to answer any more questions before speaking with his father and a lawyer, the officer brought him a telephone and 

left the room, giving F.L. the impression that he could seek the support of his parent in private. The officer further 

exploited F.L.’s youth and vulnerability by listening in on F.L.’s conversation with his father via intercom, and then 

using the statement he allegedly overheard during the private conversation to detain F.L. overnight. The officer used 

F.L.’s youth to coerce him into making statements and kept him from the advice and support of his parents or counsel. 

Therefore, all statements allegedly obtained by the officer at the school and the police station must be suppressed as a 

violation of due process. 

  

Because he had no prior experience with law enforcement or the legal system, F.L. was confused about the events that 

had transpired, and he did not understand why he was being questioned. Additionally, F.L.’s young age, 

developmental immaturity and low IQ level would render any statement he gave in response to police questioning 

involuntary. F.L. suffers from dyslexia and other severe learning disabilities and is currently a special education 

student. This indicates cognitive limitations and suggests his inability to execute a valid Miranda waiver in any 

meaningful sense. As a result, the statements must be suppressed for all purposes at trial, including for purposes of 

impeachment. See Mincey, 437 U.S. at 398. 

  

The circumstances of the officer’s interrogation of G.L both at the school and then at the police station clearly indicate 

that his statements were involuntary. F.L.’s age and cognitive limitations at the time of each and every one of the 

statements, combined with the officer’s refusal to ensure that he had the advice of a parent, lawyer or another adviser 

while continuing to question him, rendered F.L.’s statements to the officer involuntary in violation of the Due Process 

Clause and the Fifth Amendment. These statements must be suppressed as evidence against him at trial. 

 

 

 

  



 

 

 

XV. 

Statements overheard / made to third party 

  

Even if the officers terminated their interrogation of F.L. after he asserted his right to counsel in this case, the 

officers’ conduct in listening to F.L.’s phone call with his father after placing F.L. in a police surveillance room, 

providing him with a phone and instructing him to call his parents as he had been asking to do for hours, was 

tantamount to interrogation in violation of his rights under Miranda and Innis, and violated a reasonable expectation 

of privacy created by the officer when he left F.L. Alone 

  

XVI. 

Post invocation violation / Eavesdropping 

  

Courts have held that a juvenile is not justified in having an expectation of privacy that his statements would 

not be intercepted by wire, oral, or electronic communications when in a police interview room doubling as a juvenile 

processing center. Cortez v. State, 240 S.W.3d 372, 383 (Tex. App.—Austin 2007, no pet.) Nevertheless, the officer’s 

conduct amounted to custodial interrogation after F.L. asserted his right to counsel. 

  

Once Miranda warnings have been given and the individual states that he wants an attorney, all interrogation must 

cease until an attorney is present. Edwards v. Arizona, 451 U.S. 477, 482-84 (1981). Custodial interrogation has been 

defined by the Supreme Court as “. . . questioning initiated by law enforcement officers after a person has been taken 

into custody or otherwise deprived of his freedom of action in any significant way.” Miranda, 384 U.S. at 444. 

Interrogation under Miranda also refers to not only direct questioning by officers while the suspect is in custody, but 

also “words or actions on the part of the police . . . that the police should know are reasonably likely to elicit an 

incriminating response from the suspect.” Innis, 446 U.S. at 301. This behavior is the functional equivalent of police 

interrogation within the meaning of Miranda. Id. at 302. Any statements deliberately elicited by police through such 

words or actions after a suspect has invoked his or her right to counsel is a violation of his Fifth Amendment right 

absent any counsel present. See Minnick v. Mississippi, 498 U.S. 146 (1990). 

  

Here, after F.L. invoked his right to counsel, the interrogating officer gave F.L. a phone to call his parents and created 

an atmosphere of privacy by leaving the interview room and shutting the door. The officer then listened to the 

conversation F.L. had with his father over an intercom. The officer then listened to the conversation F.L. had with his 

father over an intercom. The officer’s actions were the functional equivalent of interrogation. Although not every case 

in which an officer allows a defendant to make a phone call will constitute interrogation, the facts and circumstances 

of F.L.’s interrogation are quite different from those in which police-facilitated phone calls have been found not to 

constitute interrogation. Here, F.L. was never told that he was on speakerphone or intercom. Moreover, the officer’s 



 

 

 

conduct in the case was clearly designed to elicit a statement from F.L. Here, during an interrogation at the police 

station for quite some time, F.L. tells some, but clearly not enough, information to satisfy police. Mid-way through his 

conversation with the police, F.L. not only requested to speak with his father, but also asserted his right to counsel. It 

was at this point that the officer brought a phone into the room and created the false impression that F.L. would have 

privacy. The officer – who was well aware of F.L.’s strong desire to speak with his parents – engaged in conduct that 

was the functional equivalent of custodial interrogation after F.L. had already invoked his right to counsel. Therefore, 

all statements made by F.L. while on the phone with his father must be suppressed in violation of his Fifth 

Amendment rights. 

  

XVII. 

Custodial interrogation in Detention Facility 

  

F.L. was subject to custodial interrogation when he was interviewed at the detention facility. F.L.’s probation 

officer and a Police Officer questioned F.L. not only about uncharged allegations but also specifically about the 

offense in question. Although the officer initiated the discussion under the pretense of discussing uncharged 

allegations, the officer ultimately asked F.L. about the charged offense. Such questioning constituted custodial 

interrogation pursuant to Miranda and Innis. 

  

Although F.L. was advised of his rights at the detention center, F.L. did not knowingly, intelligently and voluntarily 

waive his Miranda rights before he was subject to custodial interrogation. Miranda, 384 U.S. 436. The question of 

whether the waiver is valid depends upon the totality of the circumstances. Butler 441 U.S. at 374-75 (waiver factors 

include the facts and circumstances of the case such as the background, experience and conduct of the defendant). For 

many of the same reasons articulated above, F.L. did not make a knowing, voluntary or intelligent waiver of his 

Miranda rights at the juvenile detention center two weeks after his arrest. At the detention center, F.L. was visibly 

traumatized by the separation from his family, upset, and immediately dropped his head on the desk when officers 

explained why they wanted to speak with him. F.L. had been in custody for over two weeks after expressly advising 

the officer that he wanted a lawyer. Notwithstanding F.L.’s emotional state and refusal to speak for three and a half 

hours, the police officer and the probation officer did not let him return to his cellblock and persisted in their efforts 

to get him to talk. 

  

Any statement that F.L. made in direct response to the officer’s question about the drug allegation three and a half 

hours after the police arrived must be suppressed because F.L. did not make a valid waiver of his Miranda rights. As 

noted above, although Miranda does not require an express or written waiver of Miranda rights, the government 

cannot meet its burden to show that F.L. – a 15-year-old juvenile – knowingly, intelligently, and voluntarily waived 

his rights. The circumstances surrounding the interview combined with F.L.’s low intellectual capacity, limited 



 

 

 

experience with law enforcement and separation from his parents all undermine any assertion that F.L. executed a 

waiver of his rights. See Halely, 332 U.S. at 599. 

  

XVIII. 

Invoked Right to Counsel During Interrogation 

  

The officer’s interrogation of F.L. at the detention center two weeks after his arrest was obtained in violation 

of F.L.’s Fifth Amendment right to counsel. All police questioning must cease when a suspect unambiguously invokes 

his right to counsel. Davis v. United States, 512 U.S. 452 (1994). The police are not required to clarify a suspect’s 

ambiguous request for an attorney and may continue questioning. Id. at 549-60. However, when an individual makes 

a clear invocation of his right to counsel, any statement obtained thereafter must be suppressed as a violation of the 

Miranda doctrine. Davis v. State, 313 S.W.3d 317, 339 (Tex. Crim. App. 2010). 

  

F.L. unambiguously invoked his right to counsel while at the police station on the day of his arrest when he stated to 

the officer, “I want to talk to my dad and lawyer before I give a statement.” This is a clear and explicit invocation of his 

right to counsel, requiring that the officer stop all questioning. See Nunez v. State, 07-08-0475-CR, 2010 WL 2891760, 

at *1 (Tex. App.—Amarillo July 26, 2010, pet. ref'd). Notwithstanding this clear assertion of his rights, the officer 

resumed his interrogation when he visited F.L. two weeks later with F.L.’s probation officer. “[W]hen an accused has 

invoked his right to have counsel present during custodial interrogation, a valid waiver of that right cannot be 

established by showing only that he responded to further police-initiated custodial interrogation even if he has been 

advised of his rights.” Edwards, 451 U.S. at 484-85. The police, or any government agent, may not question the suspect 

any further until counsel has been made available to him. Id. the Edwards decision presumes the involuntariness of any 

statement made by a suspect during custodial interrogation following the suspect’s request for counsel. Maryland v. 

Shatzer, 130 S. Ct. 1213, 1220 (2010) (citing Arizona v. Roberson, 486 U.S. 675, 690 (1988)). Any subsequent statements 

made in response to interrogation, without an attorney present, violates the suspect’s Fifth Amendment privilege 

against self-incrimination. Minnick, 498 U.S. at 153 (citing Oregon v. Bradshaw, 462 U.S. 1039, 1043 (1983)). 

  

The Edwards presumption of involuntariness ends when there is a break in custody. Whether or not there was a break 

in custody depends on if the suspect regained a “sense of control or normalcy” after he was first taken into custody for 

the charges of which he is accused. Shatzer, 130 S.Ct. at 1221 (citing Minnick, 498 U.S. at 148-49). The coercive effects 

associated with custodial interrogation are dispelled when a suspect is released from pre-trial custody and allowed to 

return to his normal life for a significant period of time before a second interrogation. See id. at 1222-23 (finding 14 

days sufficient to dissipate coercive effects of prior custody and holding that police may re-interrogate a suspect after 

a 14-day break, even if suspect invoked his Miranda right to counsel during the former custodial interrogation). In 

Shatzer, the Court held that release back into the general prison population for the conviction of an unrelated crime is 



 

 

 

equivalent to being returned to “normal life” and does not create the coercive, custodial pressures identified in 

Miranda. Id. at 1221. Here F.L. was not in custody on an unrelated charge, but was held solely in connection with the 

alleged offense about which he was interrogated. F.L. was never released from pre-trial custody in this case and was 

not allowed to return to his normal life or regain any sense of control or normalcy to dispel the coercive nature of 

custody as defined by Miranda. Because the detective directly asked F.L. questions about the underlying charges in 

this case while F.L. was still in custody at the detention facility and had previously invoked his right to counsel, any 

statements elicited by the deterctive while interviewing F.L. at the detention facility must be suppressed in violation 

of his Fifth Amendment right to counsel under Miranda. 

  

XIX. 

6

th

 Amendment violation 

The Sixth Amendment requires that police cease all questioning after a defendant has been indicted. Massiah 

v. United States, 377 U.S. 201, 204 (1964) (citing) Spano v. New York, 360 U.S. 315 (1959)). Confessions deliberately 

elicited by a government agent after formal indictment must be suppressed as a violation of the defendant’s Sixth 

Amendment right to counsel. Id. The Constitution guarantees a defendant the aid of counsel after indictment – 

anything less would deny the defendant “effective representation by counsel at the only stage when legal aid and 

advice would help him.”Id. (quoting Spano, 360 U.S. at 326). Therefore, any direct or “secret interrogation” of the 

defendant after indictment, without the presence of counsel, is a violation of the defendant’s fundamental rights. Id. at 

205.  

  

F.L. was arraigned and appointed counsel for the drug charges in this case. F.L. was then ordered to remain at the 

detention center, pending his trial date. As stated above, a detective and probation officer came to the detention 

facility to question F.L., post-arraignment. The detective told F.L. that he was there to talk about a separate offense, 

unrelated to the drug charges in this case. However, the detective quickly changed the interview and directly asked 

F.L. questions about the drug charges for which he had already been arraigned. The detective and probation officer 

deliberately elicited incriminating statements from F.L. about the underlying charges in this case, without the 

presence of counsel. While the detective initiated the interview, giving the impression that he was there for a different 

purpose, it is clear that he violated F.L.’s fundamental right to counsel when he directly questioned F.L. about the 

charges in this case. Therefore, any statements made by F.L. to the detective and probation officer at the detention 

facility must be suppressed as a violation of F.L.’s Sixth Amendment right to counsel. 

 

 

 

 

 

  



 

 

 

XX. 

Statements the fruit of illegal seizure 

  

F.L. was illegally arrested and searched without an arrest warrant.  Warrantless seizures are considered “per 

se” unreasonable under the Fourth Amendment – subject only to a few specifically established and well-delineated 

exceptions.” Katz, 389 U.S. at 357. Absent a warrant, the government bears the burden of establishing that the arrest of 

a client fell within one of the time-honored exceptions to the warrant requirement. Id. In this case, the arresting 

officer did not have a warrant to seize and search F.L. at school. Because the government cannot justiy the warrantless 

seizure, all subsequent statements made by F.L. during custodial interrogation must be suppressed under the 

exclusionary rule. See Wong Sun v. United States, 371 U.S. 471, 484-86 (1963). 

  

The officer did not have probable cause to arrest and search F.L. Should the police act without an arrest warrant, it is 

the government’s burden to prove that police conduct was justified and that there was sufficient evidence for probable 

cause. See id., 442 U.S. 200. “Probable cause exists where ‘the facts and circumstances within their [the officers’] 

knowledge and of which they had reasonably trustworthy information are sufficient in themselves to warrant a man 

of reasonable caution in the belief that an offense has been or is being committed.” Brinegar v. United States, 338 U.S. 

160 (quoting Carroll v. United States, 267 U.S. 132, 162 (1925)). 

  

Under the totality of the circumstances, the arresting officers had no probable cause to search F.L. in this case. The 

resource officer approached F.L. after receiving an anonymous tip. The anonymous tip did not provide the officer 

with reasonable articulable suspicion to search F.L. or seize his possessions. A student has a legitimate expectation of 

privacy both in his person and in the personal possessions he carries, and the legality of a search or seizure by school 

officials will be evaluated based upon reasonableness. New Jersey v. T.L.O., 469 U.S. 336, 340-42 (1985). Although 

T.L.O. allows for a lower standard of “reasonableness” for searches by school officials, even that lower standard of 

reasonableness was not met in this case. The vague anonymous tip provided at some unknown time without specific 

details regarding the suspect could not provide reasonable grounds for search by the school principal. More 

important, the lower standard for justification of a search only applies to a search by school officials, not by the local 

police department. In this case, although the principal was present, the uniformed School Resource Officer, who was 

employed by the local police department, conducted the search and seizure. The police must be held to the higher 

standard of probable cause, which was not satisfied here. 

  

An anonymous tip alone “seldom demonstrates the informant’s basis of knowledge or veracity” and can provide 

reasonable suspicion only if it is reasonably corroborated. Florida v. J.L., 529 U.S. 266, 270 (2000). Reasonable 

suspicion must be based on what the officers knew before they conducted the search, and the fact that the allegation 

subsequently proved to be correct does not provide reasonable suspicion. Id. at 271. The anonymous tip received by 



 

 

 

the officer was not reliable, and he made no attempt to corroborate it before searching F.L. On its face, the tip 

provides no additional detail that would readily indicate its veracity or the informant’s basis of knowledge, and the 

officer did not personally observe F.L. engage in any criminal behavior that would warrant further investigation. The 

officer simply assumed that the content of the tip was true without further investigation. Even if the officer later 

found F.L. by the bleachers with a bag of white powder, there was no reasonable basis for suspecting him before the 

officer’s search. Further, the tip spoke only of bags of white powder that appeared to be cocaine, so there was no 

reliable assertion of the illegality of the tip for the officer to go on, as J.L. requires, only the officer’s personal 

suspicions of F.L. See id. at 272. Because the anonymous tip provided no reliable basis for suspecting F.L. of any illegal 

activity, F.L. was arrested based on the officer’s suspicions. Brinegar, 338 U.S. at 175 (probable cause may not be based 

on mere suspicion). Without probable cause to believe that F.L. committed any crime, all statements made by F.L. 

subsequent to his seizure, must be suppressed as fruit of his illegal arrest. 

  

WHEREFORE, Defendant prays that the confession and statements taken from the Defendant, and the knowledge 

obtained as a result of said confession and statements be in all things suppressed. 

 

 

 

 

 

 

Sample Motion to Proceed Ex Parte And Motion for Appointment of Expert Assistance 

  

CAUSE NO. 123567 

IN THE MATTER OF § IN THE DISTRICT COURT 
 §  
 § XXXth JUDICIAL DISTRICT 
 §  
CLIENT NAME § HARRIS COUNTY, T E X A S 

  

  

NOTE TO RECIPIENTS: What follows is a draft of a memorandum of law in support of a motion to suppress 

a juvenile statement. It is a far from perfect draft, but is meant to provide a framework for such a pleading. 

Of course, before using any of the law contained within this motion, the cases should be Shepardized and the 

pleading should be edited to incorporate local law. 



 

 

 

 MOTION TO PROCEED EX PARTE AND MOTION FOR APPOINTMENT OF EXPERT ASSISTANCE 

  

THE FOLLOWING IS WORK PRODUCT OF THEUNDERSIGNED ATTORNEY AND IS INTENDED FOR 

DISCLOSURE TO THE TRIAL COURT ONLY 

  

TO THE HONORABLE JUDGE OF SAID COURT 

  

Now comes Defendant, F.L. in the above entitled and numbered case, by and through the undersigned 

counsel, and to proceed ex-parte, in camera, and on a sealed record with regard to applications for expert fees, and 

moves this Court pursuant to the Sixth and Fourteenth Amendments to the United States Constitution, Article I, 

Sections 3, 3a, 10, 13 and 19 of the Texas Constitution, and Article 26.05(d) of the Texas Code of Criminal Procedure, 

to appoint a DNA expert to assist in the evaluation preparation, and presentation of a defense, and for good cause 

shows the following: 

Need for Expert Assistance: DNA Expert 

            Without DNA expert assistance, counsel will not have assistance in evaluating the most crucial of evidence 

allegedly linking Defendant to the alleged crime. Such assistance is crucial to the Defense. 

Legal Basis for Expert Assistance 

            The United States Supreme Court held that an indigent Defendant has a constitutional right to the assistance of 

a competent, independent expert. See Ake v. Oklahoma, 470 U.S. 68 (1985). The purpose of this holding is to ensure 

that indigent expert Defendants are given the same due process as wealthier Defendants, including, and perhaps 

especially, the right to the effective assistance of counsel. Id. 

            Appointing an expert whose purpose is to assist the court and whose findings are made public necessarily 

renders such an expert incapable of an an undivided loyalty to the Defendant Appointing any expert other than one 

whose findings are privileged and whose efforts and advice are rendered exclusively in the Defendant’s best interests, 

is not an expert rendering assistance to F.L. or the defense, and therefore the due process requirements of Ake are not 

met. See Rey v. State, 897 S.W.2d 333 (Tex. Crim. App. 1995). 

            When an indigent accused makes a clear showing to the trial judge that the identification of the accused will be 

a significant factor at a critical stage of trial, the judge has a clear duty upon request to appoint an expert to assist. 

Application for Fees 

1. The services of a DNA expert is necessary to enable F.L. to prepare effectively for trial, present favorable 

evidence and to cross-examine the state’s witnesses. The evidence which will be the subject of expert opinion 

is critical to a determination of F.L.’s identity as the accused 

2. If F.L. is not provided with expert assistance, F.L. will be deprived of due process, due course, and equal 

protection of the laws, the effective assistance of counsel, the right to confront witnesses, the right to a fair 

and impartial trial, the right to present evidence on behalf of the defense, and the right to explain or deny 



 

 

 

evidence presented against the defense in the punishment phase, in violation of the Sixth and Fourteenth 

Amendments to the United States Constitution and Article I, Sections 3, 3a, 10, 13 and 19 of the Texas 

Constitution 

WHEREFORE, PREMISES CONSIDERED, F.L. requests that this Court consider this motion and order that 

sufficient funds be provided to the Defense to have a competent DNA expert assist in the investigation, evaluation, 

preparation and presentation of the defense 

 

  



 

 

 

Sample Motion to Bar Further Prosecution and for Transfer to Juvenile Court 

  

  

CAUSE NO. 123567 

IN THE MATTER OF § IN THE DISTRICT COURT 
 §  
 § XXXth JUDICIAL DISTRICT 
 §  
CLIENT NAME § HARRIS COUNTY, T E X A S 

 

  

NOTE TO RECIPIENTS: What follows is a draft of a memorandum of law in support of a motion to suppress 

a juvenile statement. It is a far from perfect draft, but is meant to provide a framework for such a pleading. 

Of course, before using any of the law contained within this motion, the cases should be Shepardized and the 

pleading should be edited to incorporate local law. 

  

MOTION TO BAR FURTHER PROSECUTION AND FOR TRANSFER TO JUVENILE COURT 

  

TO THE HONORABLE JUDGE OF SAID COURT 

  

Defendant F.L. files this motion under Tex. Crim. Proc. Code Ann. Art 4.18, and under Tex. Fam. Code Ann. § 51.08, 

to bar further prosecution in this court, and to transfer this case to the juvenile court of [Harris County], Texas. In 

support, defendant respectfully shows the court the following: 

  

Under Tex. Fam. Code Ann. § 51.08, if the defendant in a criminal proceeding is a child who is charged with an 

offense other than perjury, a traffic offense, a misdemeanor punishable by fine only, or a violation of a penal 

ordinance of a political subdivision, and the child has not been transferred to the criminal court under Tex. Fam. 

Code Ann. § 54.02, the court exercising criminal jurisdiction must transfer the case to the juvenile court, together 

with a copy of the accusatory pleading and other papers, documents, and transcripts of testimony relating to the case. 

  

Defendant was born on [xx/xx/20xx] 

  

The acts that defendant is alleged to have committed are alleged to have occurred on [xx/xx/2-2x] in [Harris County], 

Texas. 

  



 

 

 

Defendant is a child within the meaning of Tex. Fam.Code Ann. § 51.02(2) in that [he] is [under 17 years of age/under 

18 years of age, but 17 years of age or older, and is alleged to have engaged in delinquent conduct before becoming 17 

years of age]. At the time of the offense that defendant is alleged to have committed, defendant was [age of juvenile at 

the time of alleged offense] years of age. 

Defendant has been charged with the offense of [name of offense], which is not a perjury offense, a traffic offense, a 

misdemeanor punishable by only, or a violation of a penal ordinance of a political subdivision. 

  

Defendant has not been previously transferred to this court under Tex. Fam. Code Ann. § 54.02. Under Tex. Penal 

Code Ann. § 8.07, unless the juvenile court waives jurisdiction and certifies the individual for criminal prosecution, 

the defendant may not be prosecuted for or convicted of the offense of [name of offense] when committed before the 

defendant reaches 17 years of age. 

  

Under Tex. Fam. Code Ann. § 51.04(a) the [name of juvenile court] Court has exclusive original jurisdiction over 

proceedings under Tex. Fam. Code Ann. Tit. 3. 

  

Prayer for Relief 

  

Therefore, defendant respectfully requests that the court set this matter for a hearing, and on final hearing issue an 

order transferring this cause to the [name of juvenile court] Court of [name of county of juvenile court], Texas, 

together with a copy of the accusatory pleading and other papers, documents, and transcripts of testimony relating to 

the case. 

  

Respectfully submitted 

 
 

 

  



 

 

 

Appendix C.  Sample Interview Forms 

Interview Checklist 

The following checklist covers most of what the lawyer will have to learn from a client in order to develop an 

effective defense at all stages of a juvenile delinquency case from first contact through trial. It models a thorough 

interviewing process; more than a single interview will ordinarily be needed to gather all of the information it includes. 

When the charge is relatively minor, less extensive fact-gathering may be adequate. But counsel will do well to assume 

at the outset that all of the subjects flagged by this checklist need to be on the agenda; decisions to curtail coverage 

should be made deliberately only after counsel has enough of a sense of the case to be sure that it is safe to omit the 

matters listed in any specific area. 

 

(to be completed by attorney following the interview)  
 
Attorney’s file no.:              

  

Delinquency case no.:                                                           

  

Client’s name:                                                                       

  

Charges:                                                                                 

  

Date and hour of interview:                                                   

  

Place of interview:                                                                 

  

Name of interviewer:                                                             

  

  



 

 

 

INTERVIEW SHEET  

Contact Information” 

Name (have the client spell even common names): 

All aliases and nicknames: 

  

Street address (if apartment or room, include number): 

  

Phones, land and cell (and name of person whose phone it is, if not the client’s own): 

 

Email, e-text, and website addresses:  

 

Date of birth: 

 

Place of birth: 

  

Place of residence at time of arrest: 

  

Prior places of residence (from latest to earliest): 

  

Residence:                  From (date):                To (date): 

  

Education: 

Name/location of school         

Current Grade              

Date last attended 

Frequency of Attendance:  

Passing or Failing Subjects? 

 

  



 

 

 

Present and prior employment, including summer jobs and part-time jobs) (separate notation of all employers if 

more than one): 

Name of employer:  

Street address: Phone: 

Email, e-text, and website addresses:  

Type of business: 

Narrative description of what the client does in the usual course of his or her work:  

Hours and days of work: 

Period of employment: 

Reason employment terminated if client is not still employed in this job: 

 

Social security number:  XXX-XX-XXXX 

 

Client’s father: 

Name:                          

Type of work:  

Living        Deceased  

If living: Age: 

Street address: Phone: 

Email, e-text, and website addresses  

Employed:       Yes   No  

Employer’s name: 

Employer’s street address:  

Employer’s phone: 

Employer’s email, e-text, and website addresses 

Narrative description of what father does in the usual course of his work: 

  

Client’s mother: 

Name:                          

Type of work:  



 

 

 

Living     Deceased  

If living: Age: 

Street address: Phone: 

Email, e-text, and website addresses  

Employed:       Yes   No  

Employer’s name: 

Employer’s street address:  

Employer’s phone: 

Employer’s email, e-text, and website addresses 

Narrative description of what mother does in the usual course of her work: 

  

Siblings: 

For each sibling:  

Name: Age: 

Street address: Phone: 

Email, e-text, and website addresses:  

Employed:       Yes  No  

Employer’s name: 

Employer’s street address:  

Employer’s phone: 

Employer’s email, e-text, and website addresses 

Narrative description of what sibling does in the usual course of his or her work : 

  

By whom was the client raised? Indicate if parents were separated during any period of the client’s childhood. If the 

client was raised by persons other than a parent, get data for those persons as for parents, supra. 

 

 

Immigration-related issues: 

  

Is the client a non-citizen? If so, what is his or her immigration status? (Even legal immigrants may be at risk 

of immigration consequences following an arrest or charge, either as a result of the unfavorable outcome of the 

delinquency case or merely because government officials learn of the client’s non-citizen status. For discussion of 



 

 

 

potential immigration issues, see § 14.07 infra.) What is the client’s nationality if not U.S.? Is the parent or guardian with 

whom the client lives a non-citizen? If so, what is his or her immigration status? What is his or her nationality? Has the 

client or his or her parent or guardian expressed concern about immigration problems if government officials learn of 

his or her non-citizenship status or whereabouts? 

  

Has the client or his or her parent or guardian had contact with immigration authorities? If so, what is the name 

of any individual immigration agent known by the client to be involved, and what is that agent’s title, office or 

department, street address, phone, email, e-text, and website addresses? If the names of individual agents are unknown, 

what is the name of the agency or department involved, and its street address, phone, email, and website addresses? 

Does the client or his or her parent or guardian have paper or electronic documents that would contain this contact 

information? 

  

Does (or did) the client use drugs?               Yes              No 

Type(s): Since (date): 

Present frequency of use: 

Has the client received treatment for a drug problem or participated in any form of detoxification or 

rehabilitation program (including peer-group programs)?             Yes              No 

For each occasion: 

Describe treatment or regimen:  

Dates of beginning and end of treatment or regimen:  

Name of agency: 

Address:  

Phone: 

Email and website addresses 

Name(s) of counselor(s) or professional personnel:  

Street address: 

Phone: 

Email, e-text, and website addresses: 

Does the client or his or her parent or guardian have paper or electronic documents that would contain 

this contact information or information about the client’s treatment or performance? 

  

Does (or did) the client use alcohol?           Yes               No 

Volume and frequency of use:  

If heavy drinker, since (date): 



 

 

 

Has the client received treatment for an alcohol problem or participated in any detoxification or rehabilitation 

program (including AA or other peer-group programs)??        Yes              No  

For each occasion: 

Describe treatment or regimen: 

Dates of beginning and end of treatment or regimen: Name of agency: 

Street address: Phone: 

Email and website addresses: 

Name(s) of counselor(s) or professional personnel:  

Street address: 

Phone: 

Email, e-text, and website addresses 

Does the client or his or her parent or guardian have paper or electronic documents that would contain 

this contact information or information about the client’s treatment or performance? 

  

Client’s physical and mental condition:  

Present physical disabilities:  

Present physical illnesses: 

Is client presently under medical care?           Yes  No 

Doctor’s name:  

Street address:  

Phone: 

Email, e-text, and website addresses:  

Serious physical injuries (and all head injuries): 

For each injury:  

Type:  

Cause:  

Date: 

If hospitalized, name, street address, and city of hospital, and dates of hospitalization:  

Name[s] of physician[s] and other individual professional personnel: 

For each individual known:  



 

 

 

Phone: 

Email, e-text, and website addresses: 

Does the client or his or her parent or guardian have paper or electronic documents that would contain 

identifying or contact information for this hospital or information about the client’s treatment or performance? 

Has the client ever been in a mental hospital or institution?  Yes  No 

For each hospital or institution: 

Name, street address, and city of hospital: 

Admission date:                                   

Discharge date: Event[s] leading to hospitalization: 

Diagnosis: 

Name[s] of physician[s] and other individual professional personnel:  

For each individual known: 

Phone: 

Email, e-text, and website addresses: 

  

Does the client or his or her parent or guardian have paper or electronic documents that would contain 

identifying or contact information for this hospital or institution or information about the client’s 

treatment or performance? 

Has the client ever been found mentally incompetent by a court?     Yes No 

For each occasion: 

Name and location of court: Name of judge: 

Name[s] of attorney[s]: Date of adjudication: Nature of proceeding: 

Event[s] leading up to proceeding: 

Does the client or his or her parent or guardian have paper or electronic documents that would contain 

this contact information or information about the client’s treatment or performance? 

Has the client ever been treated by a psychiatrist or psychologist?    Yes           No 

For each treating professional:  

Name: 



 

 

 

Street address:  

Phone: 

Email, e-text, and website addresses: 

Date treatment began:                                     Date treatment ended:  

Circumstances leading to treatment: 

Diagnosis: 

Nature of treatment: 

Does the client or his or her parent or guardian have paper or electronic documents that would contain 

this contact information or information about the client’s treatment or performance? 

  



 

 

 

Has the client ever undergone a psychiatric or psychological evaluation?    Yes        No 

For each evaluator:  

Name: 

Street address:  

Phone: 

Email, e-text, and website addresses:  

Circumstances leading to evaluation:  

Diagnosis or result of evaluation: 

Does the client or his or her parent or guardian have paper or electronic documents that would contain 

this contact information or information about the client’s treatment or performance? 

  

Prior record (all arrests, from latest to earliest and any pending juvenile [and, if applicable, adult] charges, in any 

jurisdiction): 

Date of arrest: 

Jurisdiction (city and state):  

Charge(s): 

Dismissal, diversion, or other resolution without trial or guilty plea: Plea (guilty or not guilty; if guilty, of what 

charges): 

Trial by judge or jury:  

Name of judge: 

Adjudication (guilty or not guilty; if guilty, of what charges):  

Disposition: 

Date disposition handed down:  

Name of attorney: 

Street address of attorney:  

Phone number of attorney: 

Email, e-text, and website addresses of attorney:  

Time served: 

Institution: 



 

 

 

Sentence of probation or parole:  from (date):                 to (date): 

Names of all probation and parole officers:  

Street address of each officer:  

Phone number of each officer: 

Email, e-text, and website addresses of each officer: 

Was the client ever charged with violation of probation or parole conditions?  Yes   No  

Date of violation and nature of violation charged: Disposition of violation charge: 

Does the client or his or her parent or guardian have paper or electronic documents that would contain 

identifying or contact information for the courts, judges, cases, prosecutors, defense attorneys, 

probation and parole officers involved or information about the proceedings and dispositions? 

Was the Client on Probation or Parole at the Time of this Arrest?                    Yes   No 

On which of the above prior charges? (indicate by number):  

Check whether probation or parole 

Amount of back time owed: 

Was the Client Under any Pending Charges at the Time of this Arrest?          Yes  No 

Which of the above prior charges was pending (indicate by number): Form of conditional release on that charge: 

If the client was on bail for that charge, obtain the data specified below under “Present custodial status / Bail.”  

Does the client or his or her parent or guardian have paper or electronic documents that would contain 

identifying or contact information for the courts, judges, cases, prosecutors, defense attorneys, probation and 

parole officers involved or information about the proceedings and dispositions? 

  

Was the Client Wanted for Arrest on Other Charges in any Jurisdiction at the Time of this Arrest?                                   

Yes     No 

For each charge:  

Jurisdiction: Charge(s): 

Nature of incident: 

How client knows s/he is wanted:  

Name of law enforcement agency involved, if known:  

Street address: 



 

 

 

Phone number: 

Email and website addresses:  

Officers involved, if known: 

Street addresses: Phone numbers: 

Email, e-text, and website addresses:  

Does the client or his or her parent or guardian have paper or electronic documents (such as a warrant or 

notice) that would contain identifying or contact information for the agencies and agents involved or 

information about the nature of the charges and status of proceedings? 

Has the client consulted an attorney about these charges?     Yes   No 

Name of attorney: 

Street address of attorney:  

Phone number of attorney: 

Email, e-text, and website addresses of attorney: 

  

  



 

 

 

Present custodial status: 

Jail or other detention facility (name and address):  

I.D. number within the facility (if any): 

Bail: 

Where posted:   When posted:   Amount: 

Form (cash, property, professional surety):  

If bonding company: 

Street address:  

Phone number:  

Contact person: 

Email, e-text, and website addresses:  

Who paid for the bail: 

Has collateral security been put up?   Yes           No 

If so: 

Nature of collateral:                                                          

Amount secured:                                                               

Who put up the collateral:                                                 

Does the client or his or her parent or guardian have paper or electronic documents that would contain 

identifying or contact information for the bondsman and terms of the bond? 

Other form of conditional release (describe): 

  

Facts relating to the offense charged and the client’s connection with it or whereabouts and activities at the 

time of the offense; facts relating to the client’s arrest and subsequent interactions with law enforcement 

agents: 

  

The client should be asked to tell everything s/he knows about the present charge, in chronological order: what s/he 

did, what happened to him or her, who was involved, when and how the client was arrested, and everything that the 

police have done with the client since arrest. At the conclusion of the client’s story, counsel should ask questions – who, 

what, why, when, where, and how – for clarification. Before terminating the interview, counsel should be sure s/he 

knows at least the following: 

  

The client’s version of the events on which the charge is based or, if the client denies involvement, where the 

client was and what s/he was doing at the time of the events on which the charge is based. 



 

 

 

  

Witnesses (indicate if immediate contact is advised for any reason): 

Witnesses to the events on which the charge is based (including the complainant and persons who may be 

prosecution witnesses): 

Alibi witnesses: 

Background and character witnesses:  

For each witness: 

Name (get spelling and all aliases and nicknames):  

Street address: 

Phone:  

Email, e-text, and website addresses: 

Physical characteristics useful for identifying the individual: 

Other information helpful in locating the witness (where does s/he go to school and/or work, where 

does s/he hang out, is s/he on public assistance, and so forth, as appropriate): 

  

Arrest: 

Who, what, why, when, where, and how? 

For all officers involved in the event, everything the client knows about the officer’s:  

Name: 

Badge number:   Rank or title: 

Agency or Department:  

Street address: 

Phone number: 

Email and website addresses: 

Physical characteristics useful for identifying the individual: 

Does the client or his or her parent or guardian have paper or electronic documents (such as a warrant or 

notice) that would contain identifying or contact information for the agencies and officers involved or 

information about the nature of the charges and status of proceedings? 



 

 

 

Who was with the client when s/he was arrested? Were they also arrested? Get information as for witnesses, 

supra. 

Was the client under the influence of drugs when arrested or had s/he taken drugs recently?         Yes    No 

Was the client drunk when arrested or had s/he taken alcohol recently?   Yes      No 

Was the client ill when arrested?       Yes           No  

If so, describe illness: 

Was the client struck or roughly handled during arrest or thereafter?  Yes         No 

If so, describe injuries:  

Date and time of arrest: 

Exact location of arrest: 

Did the arresting officers have a warrant?     Yes            No 

What did they say the charge was? What questions did they ask the client? What did the client tell them? 

 

Did the police at the time of the arrest or any other time take anything from the client’s person, home, school, 

place of work, automobile, place where the client was, or from the premises or property of any other person?                        

Yes           No 

Things taken: 

Did police have a search warrant?      Yes              No 

Describe circumstances under which the things were taken: 

For all officers involved, everything the client knows about the officer’s:  

Name: 

Badge number: Rank or title: 

Agency or Department: Street address: 

Phone number: 

Email and website addresses: 

Physical characteristics useful for identifying the individual: 

For all other persons present, get information as for witnesses, supra: 



 

 

 

Did the police make any other search of the client’s person or possessions, or enter the home, school, place of 

work, automobile, or place where the client was, or search the property or enter the premises of any other 

person?                                Yes              No 

Did police have a search warrant?                  Yes              No 

For all officers involved, everything the client knows about the officer’s:  

Name: 

Badge number:  

Rank or title: 

Agency or Department:  

Street address: 

Phone number: 

Email and website addresses: 

Physical characteristics useful for identifying the individual: 

For all other persons present, get information as for witnesses, supra: 

After arrest: 

Every location to which client was taken by police:  

Exact times of confinement in each place: 

Number of officers present in each place: 

For all officers involved, everything the client knows about the officer’s:  

Name: 

Badge number:  

Rank or title: 

Agency or Department:  

Street address: 

Phone number: 

Email and website addresses: 

Physical characteristics useful for identifying the individual: 

Was the client interrogated?            Yes              No 



 

 

 

Where did the interrogation take place? When and how long? 

For all officers involved, everything the client knows about the officer’s:  

Name: 

Badge number:  

Rank or title: 

Agency or Department:  

Street address: 

Phone number: 

Email and website addresses: 

Physical characteristics useful for identifying the individual:  

For all other persons present, get information as for witnesses, supra. 

Was a lie detector test given? Yes              No 

What specific questions did the officers ask? (This is often a good means of learning something about the 

prosecution’s case.) 

Did the police confront the client with any evidence against the client?  

If so, what: 

Did the police tell the client that any person had incriminated the client or that any co-respondent or purported 

juvenile or adult co-perpetrator had confessed? 

 If so, who: 

Did the client tell the police anything?                       Yes              No  

Did the client make a written statement?       Yes              No  

Did s/he sign it?          Yes              No 

Did the client fill out or sign any forms?        Yes              No 

Describe the forms: 

What did the client say in any written or signed statement or in filling out any form? (The client should 

be asked to tell counsel everything s/he remembers, in detail.) 

Did the client make an oral statement?                       Yes              No  

Was it tape-recorded or video-recorded?        Yes              No  



 

 

 

Was it stenographically transcribed?              Yes              No  

Did anybody write it out or take notes on it?  Yes              No  

Other circumstances at the time of the client’s statement, in detail: 

What did the client say in any oral statement? (The client should be asked to tell counsel everything 

s/he remembers, in detail.) 

For each written or oral statement or form filled out: Was the client previously warned: 

That s/he had a right to remain silent?                                    Yes              No 

That anything s/he said could be used against him or her?    Yes              No 

That s/he had a right to a lawyer before making a statement?            Yes              No 

That if s/he could not afford a lawyer, one would be appointed before any questioning?    Yes              No 

What did the client say in response to these warnings? 

Was the client asked whether s/he understood each warning?           Yes              No 

How did s/he respond? 

Was s/he asked whether s/he was willing to make a statement after having been given these warnings?          

Yes              No 

How did s/he respond? 

Was s/he asked to sign a form or card with these warnings on it?     Yes              No 

How did s/he respond to each warning, waiver, or question on the form or card? 

Did any co-respondent or purported juvenile or adult co-perpetrator confess or incriminate the client?  

If so, everything the client knows about the person’s: 

Name (get spelling and all aliases and nicknames):  

Street address: 

Phone: 

Email, e-text, and website addresses: 

Physical characteristics useful for identifying the individual: 

Other information helpful in locating the person (where does s/he go to school; where does s/he work; where 

does s/he hang out; is s/he on public assistance; and so forth, as appropriate): 



 

 

 

Was the client given any physical examination; was a DNA or blood sample taken; was hair taken or combed; was 

a drug or alcohol test administered or body inspection of any sort made; was the client examined by a doctor or mental 

health professional? 

Where:  

When: 

Describe the examination, test, or inspection: 

For all persons present, everything the client knows about the person’s:  

Name: 

Badge number:  

Rank or title: 

Agency or Department: 

Street address:  

Phone number: 

Email and website addresses: 

Physical characteristics useful for identifying the individual: 

Did anyone say anything about what the examination, test, or inspection showed?  Yes              No 

Was the client asked for permission to make the examination, test, or inspection? Yes              No 

How did s/he respond? 

Was s/he told that s/he had a right to refuse or to have an attorney present? Yes              No  

How did s/he respond? 

  

Was the client exhibited in a lineup or brought, under any circumstances, before any person for 

identification?                             Yes              No 

Where:  

When: 

Describe the situation:  

All persons present (including police, identifying witnesses, other persons in lineup, co- respondents, adult 

defendants): everything the client knows about the person’s:  

Name: 



 

 

 

Badge number:  

Rank or title: 

Agency or Department:  

Street address: 

Phone number:  

Email and website addresses: 

Physical characteristics useful for identifying the individual:  

What did the police say to the identifying witness: 

What did the identifying witness say: 

Was the client asked for permission to put him or her in the lineup or to exhibit him or her for identification?                         

Yes              No 

How did s/he respond? 

Was s/he told that s/he had a right to refuse or to have an attorney present? Yes              No 

If so, how did s/he respond? 

Was s/he asked to do anything during the identification procedure (walk around, turn to one side, gesture, 

speak)?                               Yes              No 

If so, what did s/he do or say? 

Was s/he told that s/he had a right not to do these things?     Yes              No 

If so, how did s/he respond? 

Was the client asked to reenact anything?                         Yes              No 

If so, get the same information as for lineup and identification procedures (supra) 

Was the client asked to give permission for the search of any place or thing? Yes   No 

Where:  

When: 

By whom was the request made?  

For all persons present, everything the client knows about the person’s: 

Name: 

Badge number:  



 

 

 

Rank or title: 

Agency or Department:  

Street address: 

Phone number:  

Email and website addresses: 

Physical characteristics useful for identifying the individual:  

For what place or thing was permission to search requested? 

What was the search supposed to be looking for? 

What was said to the client by the person requesting permission?  

What did the client say? 

Was the client told that s/he had a right to refuse permission?          Yes              No 

How did s/he respond? 

Was anything said about a search warrant?                                        Yes              No 

What was the client told about the warrant? 

  

Prior judicial proceedings on the present charges:  

Has the client already appeared in court on the present charges?      Yes              No 

For each prior court appearance:  

When: 

What court:  

Name, street address or location, department and room number of court: 

Nature of proceedings: 

Who was present (names or descriptions of judge, prosecutor, police): 

For all persons present (judge, court reporter, prosecutor, police, co-respondents, adult defendants, witnesses), 

everything the client knows about the person’s: 

Name: 

Badge number:  

Rank or title: 



 

 

 

Agency or Department:  

Street address: 

Phone number: 

Email and website addresses: 

Physical characteristics useful for identifying the individual:  

Were charges read or shown to the client?                 Yes              No  

What were they: 

Was the client asked to plead?                                    Yes              No  

What did s/he plead: Who testified: 

What did they testify: Did the client testify? What did s/he testify? 

Was the client represented by a lawyer?                     Yes              No 

Name of attorney: 

Street address of attorney:  

Phone number of attorney: 

Email, e-text, and website addresses of attorney:  

Physical characteristics useful for identifying the individual: 

Does the client or his or her parent or guardian have the attorney’s card or any paper or electronic documents 

that would contain identifying or contact information for the attorney or information about the nature of the 

charges and proceedings? 

What else happened in court: 

Was the client given a slip of paper or a form of any sort?    Yes              No 

If so, where is it? (Counsel wants to obtain this form as soon as s/he can get it from the client or the client’s 

family, since it will state the charges and next court appearance date more accurately than the client can 

remember them and will contain the court’s case number.) 

Are there any co-respondents, adults who have been charged in criminal court for the same or connected 

offenses, or uncharged, purported juvenile or adult co-perpetrators? Yes No 

For each one, everything the client knows about the person’s:  

Name: 



 

 

 

Street address:  

Phone number: 

Email and website addresses: 

Physical characteristics useful for identifying the individual:  

If the person is in custody, where: 

If at liberty, get information as for witnesses, supra.  

What role did the co-respondent, adult defendant, or uncharged, purported juvenile or adult co-perpetrator 

play in connection with the offense charged, according to (1) the police; (2) the prosecutor; (3) the co- 

respondent, adult defendant, or uncharged, purported juvenile or adult co- perpetrator himself or herself; (4) 

any witnesses who spoke to the issue? 

For each attorney who represented a co-respondent or adult defendant, everything the client knows about:  

Name of attorney: 

Street address of attorney:  

Phone number of attorney: 

Email, e-text, and website addresses of attorney: 

Physical characteristics useful for identifying the individual: 

  

  



 

 

 

Release of Records and Information 

Counsel should obtain: 

1. The client’s and parent’s or guardian’s signatures on releases giving counsel the right to inspect all school, 

medical, psychological, and other agency records relating to the client (see below); 

2. Where appropriate, 

(a)        Information relating to bail. 

(b)       A signed retainer and fee agreement. 

 

RELEASE OF RECORDS AND INFORMATION FORM 

  

I, [name of client], am currently being represented by [name of counsel and counsel’s organization or law firm]. 

  

I hereby authorize you to release to [name of counsel] and his or her law partners, investigators, social workers, 

and other employees, any and all records including (but not limited to) educational evaluations and school records 

(including my cumulative record folder and all its contents, all academic records, special education records, guidance 

reports, anecdotal records, incident reports, records kept by the guidance counselor, and any other records maintained 

by the school), as well as medical, social, psychiatric and psychological records, and any and all records and reports 

prepared by social workers. 

  

I understand that my right to confidentiality means that you cannot share this information without my consent. 

I fully understand that I am requesting that you reveal confidential information to the named individual(s). I feel that 

[name of counsel] will be able to use the material to help me, and I am authorizing the release of this information for 

that reason. 

  

__________________________ 

Signature of client 

 

__________________________ 

Client’s date of birth 

 

__________________________ 

Date of Signature 

  

  

  



 

 

 

The form signed by the parent or guardian should be entitled “Consent by Parent or Guardian to Release of 

Confidential Records and Information Pertaining to a Child” and should parallel the language of the client’s release 

form, with the words “my child” substituted where appropriate. Before the client and the parent or guardian sign the 

forms, counsel should carefully explain the content of the forms and their legal effect. Counsel should explain that s/he 

may need the records in order to prepare for trial and in order to prepare motions. Since some clients will be 

apprehensive that counsel may show unfavorable records to the judge, counsel should reassure the client and the parent 

or guardian that counsel will keep the records to himself or herself unless they help the case, and only in that event will 

s/he show the records to the court. If the client continues to be apprehensive about counsel’s disclosure of the records 

to the judge, counsel can offer to consult the client after the records have been obtained to verify that the client approves 

of counsel’s decision to use the records. Counsel should also inform the client that counsel will not show the records to 

anyone outside the court system and that the court system must maintain the confidentiality of any records about a 

juvenile. 

At the conclusion of the interview, counsel should explain to the parent and child the upcoming stages of the 

case, describe the actions counsel intends to take in investigating the case and preparing for trial, and schedule any 

further meetings that will be needed.

67

 

 

                                                             

 

67 Id. at 143. 






